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Chapter 2

ASSURING ACCOUNTABILITY THROUGH MISSION

A. ASSESSMENT PLANS THAT SUPPORT STUDENT

LEARNING

By Judith Welch Wegner1

1. Introduction

Transforming legal education requires that law schools pursue their missions with
purpose and effectiveness. This requires law schools to evaluate their programs,
assess student learning, and use the evaluations to improve their programs in order to
enhance student learning. BEST PRACTICES FOR LEGAL EDUCATION2 addressed the need
for a particular mission — preparing students for practice — and called for increased
assessment. This section addresses assessment plans.

2. Developing an Assessment Plan: An Overview

Administrators at law schools who are beginning to forge their way within the new
world of assessment for accountability should bear in mind that they need not
reinvent the wheel. Because of earlier demands by regional accreditors, a law school
affiliated with a university may be able to request assistance from its university’s
institutional research and assessment office. Many of these offices have already
developed considerable relevant expertise.

Law-school-specific resources are also available from writings by law professors
involved in assessment efforts,3 conferences on the subject,4 and schools that have
developed in-depth experience with institutional assessment as a result of seeking

1 The reader for this section was Barbara Glesner Fines.

2 ROY STUCKEY AND OTHERS, BEST PRACTICES FOR LEGAL EDUCATION: A VISION AND A ROAD MAP (2007)

[hereinafter BEST PRACTICES].
3 See, e.g., Sharon Sandeen, Professional Learning Communities and Collaborative Teams: Tools to

Jump Start the Learning Outcomes Assessment Process, 6 NE. U. L.J. 189 (2012); Mary Crossley & Lu-in

Wang, Learning by Doing: An Experience with Outcomes Assessment, 41 U. TOL. L. REV. 269 (2010); SOPHIE

SPARROW, GERALD HESS & MICHAEL SCHWARTZ, ASSESSMENT: A COMPREHENSIVE GUIDEBOOK FOR LAW SCHOOLS (2015);

LORI SHAW & VICTORIA VAN ZANDT, STUDENT LEARNING OUTCOMES AND LAW SCHOOL ASSESSMENT: A PRACTICAL GUIDE

TO MEASURING INSTITUTIONAL EFFECTIVENESS (2015).

4 The Institute for Law School Teaching and Learning held such a conference in spring 2014 (see

http://lawteaching.org/, archived at http://perma.cc/ZX5H-46YV), and the Association of American Law

Schools has scheduled a conference on assessment-related issues for June 2015.
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accreditation by their regional accreditors for non-JD programs.5 As discussed below,
legal educators outside the United States have developed extremely useful resources.

Most experts suggest that developing an institutional assessment plan for
accountability involves several distinct steps.

3. Institutional Mission

As does this book, some experts in institutional assessment recommend starting
with an institutional mission statement.6 Such statements can provide a sense of
grounding principles and values, as well as institutional identity. Consider, for
example, the distinctive possible missions of four types of law schools: (a) private elite
programs that place their graduates most commonly in Wall Street practice, as
diplomats and policymakers, or as academics; (b) public university law schools that
have a special commitment to providing access to students from their home
jurisdiction and preparing those students for a full range of practice including service
as prosecutors, civil servants, and judges; (c) private law schools of newer vintage that
are committed to preparing “Main Street” practitioners to engage in solo practice and
to meeting the needs of those of moderate means; and (d) schools with a religious
mission that seek to include faith-oriented goals as part of their mission.7 These
distinct missions will inform varying “learning outcomes” appropriate to each school.
In framing their mission statements, law schools should focus on how they prepare
their graduates for likely career paths, and how they serve other significant roles in
advancing knowledge and providing public service.

4. Purpose

It is also important that the school grapple with the purpose of assessment in
developing learning outcomes and gathering information (the next two stages of the
process of assessment planning). The purpose of assessment planning in the current
context is to learn something about the effectiveness of the educational program as
measured against deliberately chosen benchmark outcomes and to gather and employ
evidence that will help the school determine how to achieve those outcomes.

Motivational, conceptual, and linguistic ambiguity can make it harder to reach such
decisions. Some schools may be tempted to see new ABA assessment requirements8

5 One such example is UC Hastings College of Law, which received accreditation from the Western

Association of Schools and Colleges for its one-year Master’s degree providing legal training for health

professionals. See generally, http://www.wascsenior.org/, archived at http://perma.cc/S7LY-LTLQ. For

recognition of UC Hastings, see http://www.wascsenior.org/institutions/university-california-hastings-

college-law, archived at http://perma.cc/2VP8-75DF.

6 See Chapter 1, Section B, Mission Statements with Purpose, above.
7 See, e.g., University of Notre Dame College of Law, whose statement of educational goals is framed in

terms of “formation” (a term commonly used with regard to religious professions) and includes the following

elements: professional qualities, careers, service, leadership, faith, global awareness and diversity, and

interdisciplinarity), available at http://law.nd.edu/about/educational-goals/, archived at http://perma.cc/

9R55-F7SA.

8 ABA Standard 301(b), adopted August 12, 2014, available at http://www.americanbar.org/groups/legal_
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as an opportunity to establish “bragging rights” (“K Law School has achieved SSS
Moot Court championships in the last five years”; “M Law School has achieved TTT
standing in U.S. News and World Report Rankings”). That approach would be ill-
advised, because the new ABA requirements are linked to the wider practice of using
“learning outcomes” in higher education.9 Conceptually, moreover, the ABA’s focus is
on the performance of law students in a law school program generally, and on the use
of meaningful data to explore and explain students’ achievement. “Cherry picking”
occasional achievements seems inconsistent with ABA expectations.

Linguistic ambiguity is also worth noting. Some experts distinguish “assessment”
from “evaluation.”10 In their view, “assessment” is by its nature “formative” (that is
focused on improving learning), process-oriented, reflective (using internally defined
criteria), diagnostic (identifying areas for improvement), and flexible (subject to
adjustment as areas for improvement are clarified).11 In contrast, “evaluation” is
summative (designed to gauge quality), product-oriented (designed to determine what
has been learned), prescriptive (focusing on externally-imposed standards), conclusive
(concerning an overall grade or score) and fixed (determining success or failure in
reaching desired outcomes).12

As yet, no track record exists regarding ABA expectations for assessment efforts.
Assessment efforts by law schools may be geared to achieving multiple purposes,
including meeting university expectations as well as ABA expectations. Law schools
should accordingly articulate the purpose of their assessment activities as they move
forward, recognizing that the learning outcomes they articulate can be either
outcomes they hope to achieve with additional work, or outcomes they are already
achieving. As discussed below, they should also recognize that their purpose will likely
affect data collection and analysis strategies. Being candid in all areas — statements
of purpose and outcomes, as well as data collection, and evaluation strategies — will
be important in order to thrive in an environment where greater transparency and
accountability is expected.

5. Learning and Other Outcomes

Identifying desired outcomes brings crucial focus to teaching and learning. What
are the school’s specific learning objectives or goals (its aspirations and target focus)?
What in turn are the “outcomes” (skills, beliefs, attributes) that the school actually
expects its graduates to be able to demonstrate? Some thoughtful observers
distinguish “operational outcomes” from “student learning outcomes.” “Operational
outcomes” deal with functions, demand, resources, and efficiencies, and consider such
matters as retention, graduation, and employment rates, costs of instruction, and

education/committees/standards_review.html, archived at http://perma.cc/MP59-CLVG.

9 The movement in higher education towards establishing learning outcomes is discussed in Chapter 1,

Section A, The Accreditation Context and the Law School Mission, above.

10 See Chapter 4, Section D, Outcomes Assessment for Improving Student Learning, below.

11 See Vanderbilt University Assessment Website, VANDERBILT UNIVERSITY, http://virg.vanderbilt.edu/

AssessmentPlans/About.aspx, archived at http://perma.cc/GW8F-223S.

12 Id.
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satisfaction with services.13 Parent universities may want these kinds of outcomes

measured and reported.

For purposes of compliance with new ABA “learning outcome” requirements,

however, the focus is likely to be on students and what they have learned. Learning

outcomes in higher education generally address such matters as written and oral

communication, critical thinking, teamwork, professionalism, and research skills.14

Framing learning outcomes sets the stage for gathering evidence to discern

whether those outcomes have been attained. The use of learning outcomes for

individual classes is discussed elsewhere,15 as a means for advising students and

reminding the instructor of core concerns — that certain goals are of particular

importance, should receive attention in class and be the topic of formative assessment

efforts, and should be the subject of summative assessment at the end of the course.

The focus of learning outcomes for an academic program as a whole is more

encompassing.

One way to develop academic program learning outcomes could be to engage in

“curriculum mapping” in order to track learning outcomes identified by individual

instructors for their classes, then to use this information to identify aggregate goals

for the program as a whole.16 Curriculum mapping can also be used to identify gaps

in overall instructional coverage and can assist in developing effective strategies for

planning progression among related courses. Another approach is to frame outcomes

directly by considering more generally what graduates of a school should be able to

do, how they should act, and what they should believe.17 Learning outcomes

emphasize the knowledge, skills, and attitudes to be evidenced by students at the end

of a particular period, and use a clear, active verbal framework about what students

can be expected to do (analyze, explain, produce) rather than more passive ones

(understand, appreciate).18

13 See Vanderbilt University Office of Assessment, VANDERBILT UNIVERSITY, http://virg.vanderbilt.edu/

AssessmentPlans/plan/Types_of_Outcomes.aspx, archived at http://perma.cc/PN63-7U3J.

14 Id.

15 BEST PRACTICES, text at notes 138-144.

16 See Chapter 2, Section B, Curriculum Mapping as a Tool for Improvement, below.
17 See, e.g., the statement on “competencies” developed by the University of Notre Dame School of Law,

available at http://law.nd.edu/about/educational-goals/, archived at http://perma.cc/9R55-F7SA. (Note the

distinction between goals or objectives — generally aspirational statements about institutional intent — and

“competencies.”)

18 See, e.g., resources available through the University of Connecticut, http://web2.uconn.edu/

assessment/docs/HowToWriteObjectivesOutcomes.pdf, archived at http://perma.cc/RT84-25FS. The Notre

Dame School of Law’s statement of competencies, just described could be strengthened if it were modified

to specify how “understanding” is to be demonstrated. The school’s professional skills competency statement

more closely tracks the recommended approach.
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6. Gathering, Analyzing, and Evaluating Evidence

As noted, law schools should be clear about the purpose that drives assessment or

evaluation activities. Tools employed in assessment to enhance learning and those

used in assessment or evaluation for accountability are closely linked. Assessment for

accountability is typically undertaken because schools are obligated by external forces

to demonstrate what students have accomplished in law school or in law school

programs. In many instances, assessment for accountability should trigger a deeper
inquiry about how documented learning can be further enhanced, once the required
data on current achievement has been reported. At the same time, wise law schools
and faculty members will routinely engage in assessment for student learning and as
a result will identify questions to explore using tools that may also be used when
engaging in assessment or evaluation for purposes of accountability.19

An individual classroom example may drive this point home. In the context of
individual classrooms, gathering and analyzing student performance on a mid-term
first-year exam might result in grading as a form of evaluation, but might also be used
as a form of assessment for class discussion and guidance on how to perform more
effectively on a final exam. A law school as a whole might develop a system of first-
year “mid-term exams” and use it either as part of semester evaluations and grading,
or as an “assessment exercise” to determine how entering students are performing
after 6-8 weeks, in order to determine why some do better than others. Both uses of
assessment can have improving student learning as their primary purpose, but the
exam might also be used to report to a university retention committee, an
accreditation body, or the public as a whole, the law school’s effectiveness in attracting
and retaining students. How teachers craft, administer, and evaluate those mid-term
exams will be driven by their primary purpose: formative assessment of students in
the classes, summative assessment to measure the effectiveness of the first half of the
first semester of law school, or assessment for accountability to demonstrate
effectiveness according to external benchmarks.

Thus, a school should not be confused by the fact that at this stage of assessment
planning, with an eye on accountability, it may well employ techniques that might also
be used when engaging in assessment designed to enhance student learning. The
institution should review the options currently available for gathering and evaluating
evidence about student achievement of learning outcomes. What types of evidence
might be collected to meaningfully determine how well students are attaining
designated learning outcomes? A host of tools are available for this purpose. Evidence
can be either direct or indirect, ranging from observable student performance to the
expression of views by students and alumni. As law schools become more effective in
attending to assessment measures, it is likely that they will be able to build new and
more effective systems for securing evidence of both types.

The key point is that law schools need to consider how they can develop evidence
that can illuminate how well their desired outcomes are being achieved.

19 See Chapter 7, Section A, An Institutional Culture of Assessment for Student Learning and Section

B, Implications for Traditional Grading Practices, below.
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7. Using Insights from Evidence for Program Improvement

Institutional accountability and assessment not only look backward at the success

of an academic program to date, but also look forward to gather evidence and foster

insights that can lead to more effective instruction and improved academic programs.

Consider, for example, two possible learning outcomes that might be articulated by

law schools:

• XXX School of Law

C Learning outcome: Law graduates will demonstrate in-depth knowledge

of core areas of law of importance to those in small-town practice.

C Clarification and rubrics: The law school would need to identify “core

areas” and “in-depth knowledge” important to small-town practice.

C Evidence: 90% of graduates achieve a passing grade on at least 8 out of

10 subject areas tested on the state bar exam.

C Using evidence for improvement: The law school works with state bar

examiners to gather information on graduates’ performance in various

substantive areas and provides faculty members teaching in relevant

fields and academic support professionals with information about

student performance; law school tracks changes from one year to the

next based on interventions.

• YYY School of Law

C Learning outcome: Law graduates will demonstrate significant

expertise in performing legal writing tasks expected of entering law firm

associates.

C Clarifications and rubrics: The law school would need to determine

what types of tasks junior associates are expected to perform, and to

develop rubrics about the characteristics of good or insufficient

performance of such tasks, perhaps based on conversations with legal

practitioners and judges.

C Evidence: Collect, review, and evaluate student writing samples from

clinical courses; or, if students taking clinical courses are too small a

sample of the student body for meaningful analysis, review samples of

student writing at the end of the first year of law school as starting point

for possible interventions.

C Using evidence for improvement: Offer additional simulation courses

that address practice-oriented writing, such as contract drafting, and

have faculty committee or individual instructors evaluate student

performance using rubrics.

The preceding overview outlines the basic dimensions of an assessment plan that

will satisfy ABA accreditation requirements. A more detailed discussion of learning

outcomes and potential evidence of learning follows.
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8. Learning Outcomes: Whys, Wherefores, Therefores

BEST PRACTICES described the process of developing learning outcomes20 and

provided multiple examples of the many learning outcomes toward which a law school

might choose to direct its program.21 Law schools can also learn from others’

experience, both nationally and internationally.22 Sources of learning can usefully

include institutions with a mission different from their own.

An Example from a U.S. Law School:

One law school23 frames its mission as follows:

The mission . . . is to provide an academic program of the highest quality,

based upon scholarship, teaching, and research, to a diverse student body. We

work hard to assure our graduates have a comprehensive understanding and

appreciation of the law and are well trained for the multiplicity of roles that

they will play in a society and profession that are subject to continually

changing demands and needs.

The school has articulated its J.D. program learning outcomes as follows:

• Doctrinal and Substantive Knowledge: Students will be able to identify,

explain, and employ basic concepts, theories, procedures, and rules of law in

both core legal areas and in their own chosen area(s) of specialization.

• Problem Solving and Critical Thinking: Students will be able to analyze,

assess, and form independent judgments on a variety of legal issues, and will

use these skills to solve client legal problems.

• Practical and Communication Skills: Students will be able to gather and

analyze evidence, communicate effectively in appropriate written and oral

formats with a multiplicity of audiences, and demonstrate other professional

skills.

• Research Skills: Students will be able to independently retrieve, organize,

analyze and evaluate paper and electronic legal and interdisciplinary sources,

and differentiate between the types and relevance of authorities.

• Professionalism: Students will demonstrate the professional skills necessary
for effective and ethical participation in the legal profession.

• Public Service: Students will be able to describe the roles and responsibilities
of lawyers in overcoming obstacles to legal access and in promoting social
justice.

20 BEST PRACTICES, text at notes 103–267.

21 See Chapter 7, Section A, Building an Institutional Culture of Assessment, below.

22 International examples are especially useful because, to date, few American law schools have actively

engaged in meaningful institutional learning outcome assessments for accountability.

23 See Mission, UNIVERSITY OF CALIFORNIA HASTINGS COLLEGE OF LAW, http://www.uchastings.edu/about/

fact-stats/index.php#Mission, archived at http://perma.cc/326A-S74K.
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International Example: Insights from Australia

Australian legal education provides a significant benchmark that facilitates fresh
insights about learning outcomes that might be adopted by U.S. legal educators. In
recent years, the Australian government sought to increase the accountability of
higher education programs by developing minimum learning outcomes on a disciplin-
ary basis, tied to level of degree, in the undergraduate LL.B. or the graduate J.D.24

The Australian Learning and Teaching Council and the Council of Australian Law
Deans played crucial roles in developing threshold learning outcomes (foundational
expectations for all students across the country), with those enrolled in particularly
strong legal education programs expected to demonstrate achievement at a higher
level.25 As U.S. law schools consider ABA standards and their responses by American
law schools, the Australian process and the outcomes adopted as a result are worth
considering.

Threshold learning outcomes for the Australian J.D. degree are framed in a more
encompassing fashion and contemplate a higher level of attainment than is expected
for the undergraduate degree in law.

• JD TLO 1: Knowledge. Graduates of the Juris Doctor will demonstrate an
advanced and integrated understanding of a complex body of knowledge that
includes:

(a) The fundamental areas of legal knowledge, the Australian legal system
and underlying principles and concepts, including international and
comparative contexts;

(b) The broader contexts within which legal issues arise;

(c) The principles and values of justice and of ethical practice in lawyers’
roles; and

(d) Contemporary developments in law, and its professional practice.

• JD TLO 2: Ethics and professional responsibility. Graduates of the Juris
Doctor will demonstrate:

(a) An advanced and integrated understanding of approaches to ethical
decision making;

24 Australia has long educated potential lawyers through undergraduate programs in law leading to a

bachelor’s level degree in law, the LL.B. degree (often in conjunction with a second major such as arts or

business). Often the LL.B. degree is awarded at the end of five years of study. While J.D. degrees are also

available to interested students in Australia, typically, J.D. degrees are undertaken by students who have

been out in the workplace for some time.

25 The process of developing threshold learning outcomes (TLOs) stemmed from a major study

completed under the auspices of the Australian Teaching and Learning Council, with leadership from Dr.

Sally Kift, Dr. Mark Israel, and Dr. Rachel Field. For more detailed information on the development of the

TLOs, see the website for the Council of Australian Law Deans, http://www.cald.asn.au/resources, archived

at http://perma.cc/9PPT-ZQND. An excellent blog developed by the faculty at the University of New South

Wales School of Law also provides links to “good practices” guides associated with the TLOs: http://

lawschoolvibe.wordpress.com/2013/09/19/threshold-learning-outcomes-and-good-practice-guides-for-a-

law-degree/, archived at http://perma.cc/MK8J-7WTN. The Australian Legal Education Associate Deans

Network’s website also has useful background. See http://www.lawteachnetwork.org/index.html, archived at

http://perma.cc/FJ2A-GK95.
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(b) An ability to recognize and reflect upon, and a developing ability to

respond to, ethical issues likely to arise in professional contexts;

(c) An ability to recognize and reflect upon the professional responsibilities

of lawyers in promoting justice and in service to the community; and

(d) A developing ability to exercise professional judgment.

• JD TLO 3: Thinking skills. Graduates of the Juris Doctor will be able to:

(a) Identify and articulate complex legal issues;

(b) Apply legal reasoning and research to generate appropriate jurispruden-

tial and practical responses to legal issues;

(c) Engage in critical analysis and make reasoned and appropriate choices

amongst alternatives; and

(d) Demonstrate sophisticated cognitive and creative skills in approaching

legal issues and generating appropriate responses.

• JD TLO 4: Research skills. Graduates of the Juris Doctor will demonstrate

the intellectual and practical skills needed to justify and interpret theoretical

propositions, legal methodologies, conclusions and professional decisions, as

well as to identify, research, evaluate and synthesize relevant factual, legal

and policy issues.

• JD TLO 5: Communication and collaboration: Graduates of the Juris Doctor

will be able to:

(a) Communicate in ways that are effective, appropriate and persuasive for

legal and non-legal audiences; and

(b) Collaborate effectively.

• JD TLO 6: Self-management. Graduates of the Juris Doctor will be able to:

(a) Learn and work with a high level of autonomy, accountability and

professionalism; and

(b) Reflect on and assess their own capabilities and performance, and make

use of feedback as appropriate, to support personal and professional

development.

Lessons from the Examples

A few comments are warranted based on the examples just provided.

Diverse institutions are likely to identify common learning outcomes. It is wholly

appropriate to consider other institutions’ views of the world in framing an institution’s

own proposed learning outcomes.

Learning outcomes can appropriately incorporate levels of achievement. As indi-

cated above, the levels of attainment reflected in threshold learning outcomes for

LL.B. and J.D. graduates in Australia differ. Similarly, law schools in the United

States may expect different levels of achievement from their students.
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U.S. law schools should consider how their counterparts around the world view core
learning goals and expected outcomes for graduates. The Australian threshold
learning outcomes and practice on the ground take a broad view of what legal
education should attempt to achieve and they tackle a number of characteristics of
effective education and important learning outcomes that U.S. law schools should
likewise address.

The Australian threshold standards focus on the broader context in which legal
issues arise. They reference creativity and consider the importance of professional
judgment, not just knowledge of governing rules about lawyer conduct. They flag
communication with non-legal audiences. They emphasize research on policy and
factual issues, as well as legal issues, and highlight contemporary developments,
including the changing needs and realities of the legal profession, in their formulation
of outcomes for those achieving the JD.

Key relational skills26 are included in the Australian threshold standards. These
include interpersonal collaboration skills27 and intra-personal self-management to
emphasize law schools’ responsibility to teach students how to deal with the important
self-care issues that face the legal profession.28

Legal education on the ground in Australia emphasizes the importance of students’
learning about the injustice suffered by aboriginal peoples. “Good practice” guides
developed by legal educators in Australia emphasize related issues29 and how they may
best be addressed.30

9. Possible Evidence: Let Us Count the Ways

A wide variety of strategies can be employed to gather evidence, measure, and
evaluate how effectively a law school has attained the learning outcomes that it has
adopted. Some of these tackle evidence individual faculty members might gather to
improve student learning in their own classes; others might be used only for the
purposes of assessment of institutional effectiveness for accountability to others.
Whether conducting assessment to improve learning or to achieve accountability
benchmarks, distinguishing between “direct” and “indirect” types of evidence is
helpful.

• Direct Evidence. Direct evidence can include information derived from:

C Examinations (standardized exams, locally developed exams, questions
incorporated into regular course exams, oral exams, reviews by an
external examiner). Relying on student grades alone is likely to be

26 See also Chapter 6, Section C, The Relational Skills of the Law, below.
27 See also Chapter 6, Section D, Teamwork, below.

28 Australian legal educators and the legal profession conducted a number of important studies

regarding depression and mental health issues affecting lawyers. The research on U.S. law students and

lawyers is discussed below in Chapter 4, Section B, Subsection 1, Humanizing the Delivery of Legal

Education, below.

29 See Australian sources referenced, supra.

30 See Chapter 6, Section F, Social Justice Across the Curriculum, below.
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problematic, at least if such grades are distributed via a norm-based
curve, because grades typically reflect relative rather than absolute
performance.

C Portfolios. A growing number of undergraduate programs rely on
student portfolios as a framework for reviewing student performance.
Law schools have just begun to consider the possibilities of student
portfolios.31

C Capstone Courses. Some law schools have begun to develop capstone
courses that typically require students to produce written work32 that
engages them in integrating ideas across a variety of substantive fields.
This approach can prove to be a useful opportunity for assessment,
particularly if a team of faculty evaluators not tied to a given course
reviews the collective work.

C Seminar papers. Similarly, a team of faculty reviewers can determine
the strength of graduating students’ research and writing by reviewing a
sampling of graduating students’ work.

C Performance in Skills Courses. The ABA has increased its demands for
student enrollment in skills-oriented courses. Rubrics are often used in
teaching in this area. Assessments by faculty and adjunct/preceptors
concerning student accomplishment in view of the rubrics can provide a
useful source of information on student competencies.33

• Indirect Evidence. Indirect evidence is typically more useful for institutional
assessment for accountability than it is for assessment of student learning in
a particular course or program, though these strategies can be used in both
settings. Indirect evidence can include information derived from:

C Written surveys and questionnaires from students, such as the Law
School Survey of Student Engagement (LSSSE), alumni, and
employers.34

31 See, e.g., Deborah Merritt, Pedagogy, Progress, and Portfolios, 25 OHIO ST. J. ON DISP. RESOL. 7 (2010).

32 See Andrea Susnir Funk & Kelley M. Mauerman, Starting from the Top: Using a Capstone Course to

Begin Program Assessment in Legal Education, 37 OKLA. CITY U.L. REV. 477 (2012).

33 For an insightful discussion of ways to assess lawyering skills, see Lawrence M. Grosberg, Should We

Test for Interpersonal Lawyering Skills? 2 CLINICAL L. REV. 349 (1996). For an excellent review of

course-level assessment and strategies for assessing student performance in externships, see Kelly Terry,

Embedding Assessment Principles in Externships, 20 CLINICAL L. REV. 467 (2014).

34 For examples of surveys of students, see, e.g., Law School Survey of Student Engagement (LSSSE),

http://www.lssse.iub.edu/, archived at http://perma.cc/6QS2-V7R7, discussed in numerous articles including

Carol Silver, Amy Garver & Lindsay Watkins, Unpacking the Apprenticeship of Professional Identity and

Purposes: Insights from the Law School Survey of Student Engagement, 17 LEGAL WRITING: J. LEGAL

WRITING INST. 373 (2011); Alex Steel, Anna Huggins & Julian Laurens, Valuable Learning, Unwelcome

Assessment: What LLB and JD Students Really Think about Group Work, 36 SYDNEY L. REV. 291 (2014)

(discussing Australian version of LSSSE to evaluate attitudes toward group work in connection with

developing instructional strategies for teaching teamwork and collaboration); Neil W. Hamilton, Verna E.

Monson & Jerome M. Organ, Empirical Evidence that Legal Education Can Foster Student

Professionalism/Professional Formation to Become an Effective Lawyer, 10 U. ST. THOMAS L.J. 11 (2012)

(evaluating effectiveness of curriculum). For a discussion of one school’s approach to developing an alumni
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C Exit and other interviews of students or practicing attorneys.35

C Focus groups of students, alumni, and employers.

C Bar examination performance.36

C Insights from peer reviewers.

The LSSSE provides some tools that can be used to gather indirect evidence in a
reliable fashion and might be used by a variety of law schools. It will be important for
national organizations, law schools, and individual faculty scholars to work together to
continue to develop tools that can be widely shared.37

10. Conclusion

As law schools become more sophisticated in assessing how well their programs
are working, they can develop more detailed and reliable protocols for evaluation and
get even deeper, more meaningful data to continue to refine and improve their efforts.
As law schools innovate, they should routinely build in an assessment component to
measure whether they are meeting their objectives. Only then will they have the
information they need to continue to improve their programs for the benefit of their
students.

survey, see Sheila F. Miller, Are We Teaching What They Will Use? Surveying Alumni to Assess Whether

Skills Teaching Aligns with Alumni Practice, 32 MISS. C. L. REV. 419 (2014). It is very important to frame

questions carefully. See Rebecca Sandefur & Jeffrey Selbin, The Clinic Effect, 16 CLINICAL L. REV. 57, 84

(2009) (discussing questions used in the “After the JD Study” and difficulty of analysis regarding effects of

clinical education resulting from the way questions were asked and instructions given).

35 For a powerful example of what can be learned from interviewing attorneys, judges, and clients, see

Marjorie M. Shultz & Sheldon Zedeck, Predicting Lawyer Effectiveness: Broadening the Basis for Law

School Admissions Decisions, 36 LAW & SOC. INQUIRY 620 (2011) (discussing methods used in identifying

twenty-six “effective lawyering” factors).

36 For an in-depth assessment of bar exam performance using statistical analysis, see Jane Yakowitz,

Marooned: An Empirical Investigation of Law School Graduates Who Fail the Bar Exam, 60 J. LEGAL

EDUC. 3 (2010).

37 LSSSE is one such tool. Questions can be added at the request of a consortium of law schools.
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B. CURRICULUM MAPPING AS A TOOL FOR

IMPROVEMENT

By Judith Welch Wegner

1. Introduction

Faculty members know that students benefit from a “road map” that helps them
navigate the challenges of law school, especially after the first year. It is important for
faculty to understand not only what they teach, but also what students learn
throughout the entire program of instruction. Often the overall effect of the
curriculum is somewhat different from what is in an individual faculty member’s
syllabus or even a daily lesson plan. “Curriculum mapping” is designed to probe the
design of the program of instruction in order to address gaps or make improvements
that help students learn what they need to more effectively prepare for their future
careers.

Curriculum mapping received modest attention in BEST PRACTICES FOR LEGAL

EDUCATION,1 which argued that programs of instruction should “strive to achieve
congruence,”2 observing that:

[l]aw schools will need to know when, where, and how each desired outcome
will be accomplished in the overall program of instruction. Curriculum and
co-curriculum maps are helpful in accomplishing this task. A curriculum map
is a wide-angle view of a program of instruction. For each outcome, a
curriculum map identifies where in the curriculum students will be introduced
to the skill, value, or knowledge; and where in the curriculum the students will
practice it; and at what point in the curriculum students can be expected to
have attained the desired level of proficiency. For example, a law school may
decide that legal research skills can be introduced, practiced, and mastered by
the end of the first year of law school, whereas problem-solving skills are
introduced and practiced in the first year, practiced again in the second year,
and not mastered until the third year.3

2. An Expanded View of Curriculum Mapping

ABA accreditation requirements4 have upped the ante as schools develop
institutional learning outcomes and explain how they plan to attain them. In this new
environment, curriculum mapping is likely to be more important than ever, so it is
important for law school leaders and faculty members to understand curriculum
mapping and why it has been commended for law school academic planning and
curriculum review processes.

1 ROY STUCKEY AND OTHERS, BEST PRACTICES FOR LEGAL EDUCATION: A VISION AND A ROAD MAP (2007)

[hereinafter BEST PRACTICES].

2 BEST PRACTICES, text at footnote 268.

3 Id.

4 See Chapter 1, Section A, The Accreditation Context and the Law School Mission, above.
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“Curriculum mapping” has been described by educational theorists as “a process to
discern the actual as opposed to the desired curriculum being offered in the schools.”5

Curriculum mapping may include efforts to discern the content of what is taught in
the classes, the time spent delivering the content, and the sequence of the content
taught.6 Mapping can be accomplished by having instructors note key information
about their actual classroom activities (what is taught, what time is spent on topics,
how is it taught, what assessment is used), or by having classroom observers try to
capture related information.7 Most significantly, the goal of curriculum mapping is to
collect actual evidence of the “lived” curriculum as it is taught, and to engage
collaboratively with that evidence. Some might describe this effort to capture “reality”
as an effort to capture the “hidden” curriculum.8 For others, the phrase “hidden
curriculum” suggests the importance of capturing the learning that occurs as part of
the “co-curriculum” or “extra-curricular” activities, as well as in traditional academic
instruction.

3. Why Engage in Curricular Mapping?

Why should a law school explore what is actually happening with its delivery of
instruction? The ABA’s revised accreditation standards have some good responses.9

What is happening in classrooms and in extra-curricular settings? Why should
individual faculty be willing to take time on this task? Three key reasons are listed
below.

Understanding the actual learning objectives and outcomes. Law schools can
approach the goal of identifying institutional learning outcomes in at least two ways.
One is to debate abstract concepts and faculty views on desirable outcomes. The
second is to see what outcomes faculty members really believe in, and are prepared to
attend to themselves, as indicated by what they actually do in their classrooms.

Creating opportunities for learning transfer10 and enhancing learning through

integration and sequencing.11 Because preparation for practice requires transfer of
learning into new contexts, it is important to understand what is learned and how in
order to construct effective instructional strategies in subsequent courses and

5 Fenwick W. English, Curriculum Mapping, EDUCATIONAL LEADERSHIP 558 (April 1980). Some date the

“curriculum mapping” notion to the aftermath of World War II, suggesting that it reflected managerial

preferences for clarity in scope and sequencing of teaching in order to achieve desired educational goals in

the K-12 context. Others attribute the popularity of the concept to experts in curriculum design who

emphasized the potential of this tool to foster collaboration among K-12 teachers as they reviewed and

strengthened curricula and teaching practices.

6 Id.

7 Id.

8 David M. Moss, The Hidden Curriculum of Legal Education: Toward a Holistic Model for Reform,

2013 J. DISP. RESOL. 19 (2013).

9 Standards Review Committee Agenda for 2014-2015 Academic Year, AMERICAN BAR ASSOCIATION,

http://www.americanbar.org/groups/legal_education/committees/standards_review.html, archived at http://

perma.cc/7Y5Q-THFC.

10 See Chapter 4, Section C, Transfer of Learning, below.

11 See Chapter 3, Section B, Pathways, Integration, and Sequencing the Curriculum, below.
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semesters. Attention to reinforcing learning in multiple settings in the same year or

subsequently — that is, integration — and attention to progression, building on

earlier learning to enhance the level of accomplishment — that is, sequencing —

should be important to law teachers.

Avoiding gaps and overlaps. Without curriculum mapping, key gaps and overlaps

may go unnoticed. Consider a few illustrative examples from property law: Is

nuisance law taught in torts or property? Is “taking” taught in property,

constitutional law, or land use? Does property include mortgages and class gifts, or do

later electives cover such topics that are often tested on the bar? Is time spent in a

number of courses on the same subject matter (for example, on Uniform Commercial

Code topics) a waste of resources, or a useful reinforcement of learning? Answering

such questions can help faculty members make their courses more coherent and

rebalance coverage expectations.

4. How to Map the Curriculum: Some Examples

Curriculum mapping is already used in K-12 education, higher education, and even

in legal education. Educators involved in K-12 education have engaged in curriculum

mapping for some time.12 As state accountability standards have ratcheted up and

testing has become endemic, teachers have increasingly turned to this strategy as a

means of collecting data, comparing horizontal (same-grade) and vertical (same

subject) dimensions, revising curricula and engaging in ongoing reviews.13 “Higher

education has employed curriculum mapping to create new majors or cross-

disciplinary certificate programs using professional learning communities,”14 and the

same is true in a variety of professional fields.15 Law schools can learn from these

efforts.

Curriculum mapping is already incorporated in legal education curriculum

planning, albeit at a simpler level than typically used in other educational settings.

For instance, some schools have assessed whether credit hours in the first-year

curriculum should be re-deployed. For example, if six credit hours have previously

been allocated to most first-year courses, and the faculty is currently considering

whether credit hours should be reduced to 4 or 5 for these courses, faculty colleagues

must determine what content will be retained, and what cut back. For instance, all

teachers of contracts law might agree that they will each cover certain content in

three credits out of the new four-credit, one-semester course, leaving one unit of

content to each teacher’s discretion.

12 Heidi Hayes Jacobs, MAPPING THE BIG PICTURE: INTEGRATING CURRICULUM AND ASSESSMENT K-12 (1997).

13 Id. See also HEIDI HAYES JACOBS, CURRICULUM MAPPING PLANNER (2009).

14 Sharon K. Sandeen, Professional Learning Communities and Collaborative Teams: Tools to

Jump-Start the Learning Outcomes Assessment Process, 6 N.E. U. L.J. 189 (2012).
15 Other professional fields have a longer record of dealing with curriculum mapping and outcomes-based

assessment. See, e.g., Ellen I. Schafleuter, et al., How do Pharmacy Students Learn Professionalism, 20

INT’L JOURNAL OF PHARMACY PRACTICE 118 (2011).
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A few law schools have engaged in comprehensive curriculum mapping efforts that
are documented in the literature.16 Others may have done something similar in
reviewing and modifying their curriculum. What is different about curriculum
mapping is that it emphasizes collection of evidence about what really happens in
classes, in hopes of learning about actual practices, beliefs, gaps, and possibilities.
Curriculum mapping can therefore be used as a tool not only to address content
delivery, but also to consider how best to develop professional skills and attributes.
These skills and attributes often slip between the cracks, as they are not easily
cabined in individual courses, and relate to overarching institutional goals that
transcend the direct responsibilities of individual teachers. The following initiatives
provide some sense of ways in which curriculum mapping can be used on a more
comprehensive basis.

• First year focus. One school’s experience with curriculum mapping has been
well-documented.17 The school employed a higher education consultant to
move forward with its chosen task of reviewing the first-year curriculum. The
process began with a pilot effort involving contract teachers as a group, and
was then broadened to include those teaching other first-year courses. The
school also employed survey strategies to tap student perceptions. Its goal
was to develop a clear, shared understanding of learning outcomes and an
approach to achieve them.

• Substantive pathways beyond the first year. Another school focused on
developing curricular “pathways” beyond the first year.18 Proceeding step-
by-step, it developed clusters and sequences of courses in a substantial
number of areas, tracking the instruction most beneficial to graduates’
potential career paths. It then relied upon the “pathways” to rationalize its
course scheduling to facilitate student enrollment. The school’s long-standing
emphasis on developing “practice ready” lawyers with strong preparation in
professional skills helped it think across traditional substantive categories of
instruction.

• Problem-solving focus. One school engaged in strategic planning both
because of university mandates and because of its dean’s and faculty
members’ desire to craft a distinctive focus that would draw students to
enroll in its program.19 Although its process is not fully described in the
literature, it appears that it built on the informal experience of its faculty in
offering advanced “capstone” courses involving problem-solving. It also
created a “fast track” program to shorten the time to receive a J.D. for at

16 See discussion of Nova Southeastern, Charlotte, Dayton, William Mitchell, Thomas Cooley, infra.

17 Nova Southeastern University Shepard Broad Law Center. See Debra Moss Curtis & David M. Moss,

Curriculum Mapping: Bringing Evidence-Based Frameworks to Legal Education, 34 NOVA L. REV. 473

(2010); Debra Moss Curtis & David M. Moss, Nova Southeastern University Shepard Broad Law Center

Curriculum Mapping Project, in REFORMING LEGAL EDUCATION: LAW SCHOOLS AT THE CROSSROADS 93 (David M.

Moss & Debra Moss Curtis, eds., 2012).

18 William Mitchell College of Law. See Gregory M. Duhl, Equipping Our Lawyers: Mitchell’s

Outcomes-Based Approach to Legal Education, 38 WM. MITCHELL L. REV. 906 (2012).
19 The University of Dayton School of Law. See Lisa A. Kloppenberg, Training the Heads, Hands and

Hearts of Tomorrow’s Lawyers: A Problem Solving Approach, 2013 J. DISP. RESOL. 103 (2013).
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least some of its students, one-unit courses to give students an opportunity to
sample many fields, and substantive concentrations. Each of these initiatives
may have benefited from “curriculum mapping” as the school built a
consensus and a game plan for how to proceed.

• Mapping a new curriculum. Another law school20 designated a faculty
member with significant experience in pro bono programming, experiential
learning, and assessment as the leader of its curriculum assessment and
mapping initiative.21 In its early stages, the school’s first-year curriculum was
very traditional, with many upper-level required courses. The curriculum
review and mapping process focused on creating a required, mission-driven,
outcomes-based curriculum that functioned as a coherent whole. Goals
included coordinated, incremental, and developmental formation of student
abilities, with valid assessment and continual feedback to students and
teachers.22 After a few fits and starts, the school created a workable set of
institutional outcomes and assessment strategies.23

• Lawyer competencies more generally. A faculty member at one law school
has authored a thoughtful explanation of how to map lawyer competencies
against a law school curriculum.24 His analysis lists a myriad of lawyer
competencies and where they may appear in law school curricula. He also
argues that curriculum mapping can lead to greater accountability on the
part of law schools and law teachers.

These law school experiences suggest important lessons. For example, mapping
must be defined, before it is undertaken by an institution.

The higher education literature makes plain the importance of establishing what
curricular mapping is not. It is not a means of evaluating the efficacy of individual
faculty members in doing their jobs, and it is not an approach to mandating action in
the face of objections rooted in academic freedom. Instead, it is an opportunity for
shared reflection and decision-making.

It is also is important to identify initial targets for action that are salient to the law
school community. Possibilities include those relating to a law school’s
competitiveness, the pressing needs of its students to perform well on the bar exam,
the need to achieve accreditation, the potential for its graduates to gain employment
in certain fields where the law school can demonstrate distinction, and the vision of its
dean and faculty members.

20 The Charlotte School of Law. See Cynthia F. Adcock, Creating an Outcomes-Based Curriculum at

Charlotte School of Law, in REFORMING LEGAL EDUCATION: LAW SCHOOLS AT THE CROSSROADS 139 (David M. Moss

& Debra Moss Curtis, eds. 2012). Charlotte is a free-standing, for-profit law school opened in 2006 and

affiliated with two other such schools.
21 Id. at 139–40.

22 Id. at 141–42.

23 Id. at 142–75.

24 Discussing Thomas M. Cooley Law School, see Nelson P. Miller, Mapping Lawyer Competencies onto

the Law School Curriculum to Confirm that Graduates Are Prepared for Law Practice (June 30, 2011).

Available at SSRN: http://ssrn.com/abstract=2461037, archived at http://perma.cc/LH6F-GNNK.
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Leadership is necessary for launching a successful mapping project. Leadership
both by someone with personal commitment, and by the institution, in the form of a
dean’s imprimatur, is essential. Absent that personal commitment and desire to move
ahead, it will be difficult to rally faculty members to engage in a time-consuming
process. Those engaged in a mapping project should remember that everything
cannot be addressed at once. The process must be paced to respect the energy level of
the school and its faculty. Without appropriate pacing, any curriculum mapping
initiative is likely to die as a result of fatigue and cynicism.

5. Conclusion

Curriculum mapping involves the process of making actual teaching and learning
visible, rather than relying on assertions about goals and plans. It may be undertaken
to define a core curriculum or frame strategies for skills development. This process is
unlikely to be effective without a shared purpose and understanding of its nature that
reflects institutional imperatives. Different rationales may help drive curriculum
mapping, including a desire to meet important collective objectives that cannot be
achieved solely by individual faculty action, particularly where alignment and
progression are important. The benefits of mapping to identify curricular gaps and to
ensure that students receive a well-designed program of legal education outweigh the
challenges that the process of mapping may present.
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