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Chapter 7

CREATING AN INSTITUTIONAL CULTURE OF
ASSESSMENT

A. AN INSTITUTIONAL CULTURE OF ASSESSMENT FOR

STUDENT LEARNING

By Barbara Glesner Fines

1. Introduction

That individual law teachers assess their students’ learning is important, but the

demands of legal education today require a more collective response. Students

graduating from law school today face a far different market for delivery of legal

services than those who entered only a decade or so earlier. The costs of training are

being pushed back onto those students at every turn: wealthy clients and the

institutions that provide legal services to them are increasingly unwilling to pay for

apprenticeships, hiring laterals from smaller firms, who, in turn, are hiring students

out of temporary clerkships, contract work, and unpaid service in government or legal

aid offices. An increasing number of students are entering solo practice directly out of

law school.1 All of these students require more education, and a more coordinated

education, than ever before.

Moreover, the changes in the profession place not only more, but different learning

demands on students than in the past. Changes in the demographics of the profession,

client diversity, globalization; the role of information technology in delivering legal

services; the overall diversification and commodification of legal services; the

breakdown of the legal monopoly; and shifts in the roles of legal institutions — the list

of challenges presented to legal education from a changing legal economy is

daunting.2 With each comes a plate of new learning outcomes. This volume identifies

some of these learning outcomes3 that were only hinted in BEST PRACTICES FOR LEGAL

1 Roy Storm, Taking Their Destiny into Their Own Hands and Starting a Firm, CHICAGO LAWYER (Nov.

1, 2012), http://www.chicagolawyermagazine.com/Archives/2012/11/New-Lawyers.aspx, archived at http://

perma.cc/E4LX-ZYHA (citing National Association for Law Placement survey results showing that 3.5% of

graduates started their own firm in 2008, compared to 6.1% in 2011).

2 See Introduction, above.
3 See Chapter 6, Teaching the Newly Essential Knowledge, Skills, and Values in a Changing World,

above.
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EDUCATION.4

Faculty collaboration in assessment of student learning is the route to providing

efficient and effective education in this environment. A law school that has a culture of

assessment for learning is one in which the faculty as a whole use assessment of

student learning to improve learning systematically and collaboratively. That cultural

shift — moving the center of attention from faculty to students, and from teaching to

learning — is one that has evolved over the past two decades. Nearly fifteen years

ago, a leading authority on assessment commented that new practices were “knocking

at the door of American legal education.”5 The emphasis on assessment found in BEST

PRACTICES6 signaled the continuing need to open the door to assessment as evidenced

in its conclusion that “the current assessment practices used by most law teachers are

abominable.”7 Today, assessment has moved in fully to legal education, though to

some it may still be an uninvited guest.

Evidence of this transformation can be found in the increasing number of law

school conferences at which assessment is a central topic,8 the growth in the use of

tools such as the Law School Survey of Student Engagement as indirect measures of

student learning,9 the development of commercial markets for law school

assessment,10 and the appearance in law schools of assessment committees or

departments. Now more than ever is the time for law schools to make the shift to an

overall culture of assessment in order to meet the needs of law students and the

public for proven value in legal education. This section is designed for those faculty

leaders who seek to move beyond refining their own individual assessment practices

to assist their law schools in adopting assessment of student learning across and

beyond the curriculum.

4 ROY STUCKEY AND OTHERS, BEST PRACTICES FOR LEGAL EDUCATION: A VISION AND A ROAD MAP (2007)

[hereinafter BEST PRACTICES].

5 GREGORY S. MUNRO, OUTCOMES ASSESSMENT FOR LAW SCHOOLS 3 (2000) [hereinafter MUNRO, OUTCOMES

ASSESSMENT].
6 Aspects of assessment are the focus of three of the nine chapters in BEST PRACTICES: Chapter Two

(Setting Goals for the Program of Instruction, text at notes 109-145); Chapter Seven (Assessing Student

Learning, text at notes 681- 791); and Chapter Eight (Assessing Institutional Effectiveness, text at notes

792-817).

7 BEST PRACTICES, text at notes 696-700.

8 Legal Education at the Crossroads, v. 3.0 — A Conference on Assessment, University of Denver (Sept.

11-13, 2009); AALS Conference on Clinical Legal Education: Answering the Call for Reform: Using

Outcomes Assessment, Critical Theory and Strategic Thinking to Implement Change (May 4-8, 2010);

Center for Excellence in Law Teaching Conference: Setting and Assessing Learning Objectives from Day

One, Albany Law School, (Mar. 30, 2012); Assessment Across The Curriculum: Institute for Law Teaching

and Learning, University of Arkansas at Little Rock (Apr. 5, 2014).

9 In 2004, when LSSSE was introduced, 42 law schools participated. By 2013, the number had more than

doubled to 98, with 187 different law schools having participated in the survey by 2012. LAW SCHOOL SURVEY

OF STUDENT ENGAGEMENT, EVALUATING THE VALUE OF LAW SCHOOL: STUDENT PERSPECTIVES 3 (2013), available at

http://lssse.iub.edu/pdf/2013/LSSSE_2013_AnnualReport.pdf, archived at http://perma.cc/KP98-RUVF.

10 See, e.g. ExamSoft rubrics tool (http://learn.examsoft.com/Rubrics, archived at http://perma.cc/TB9S-

P65P).
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2. Clearing Away Fear and Suspicion

Even though discovering what students have learned in order to improve teaching
is a natural part of a good teacher’s practice and brings enormous rewards to those
who systematically undertake assessment, law schools must still overcome two
fundamental barriers in order to adopt a culture of assessment: the fear of external
control and the barrier of vocabulary.

Law teachers frequently view outcomes assessment with suspicion. Addressing
those fears is essential to creating an effective culture of assessment for student
learning.11 “Assessment” becomes confused with evaluation (as in program or
teacher evaluation) or standardized testing, and, before long, law teachers are
thinking of a model such as the K-12 school district funding decisions based on a “No
Child Left Behind” model of external control of education.12

Despite many overlaps, assessing student learning for the purposes of program or
external teacher evaluation and assessing student learning for the purposes of
improving that learning are fundamentally different. Being clear about the purpose of
an assessment is critical to developing an effective assessment plan. If law schools are
assessing for accountability, they collect data (e.g., pass rates) about student learning
outcomes, often from sources that they do not control (e.g., bar exams), so that they
can report that data to external constituencies (e.g., accreditors). In contrast, if they
are assessing for student learning, they observe evidence (e.g., essays, performances,
tests) of student learning outcomes drawn from assessment methods that they have
designed themselves so that they can interpret and use that evidence to improve the
learning of their students. The ABA is unlikely to consider an assessment plan
adequate if it consists of evidence chosen only to show those things the institution
does well, with no demonstration that the institution has achieved those
accomplishments in student learning through an iterative process of setting outcomes,
measuring learning, and then using that evidence to refine outcomes and improve
learning.13 One of the fastest ways to undermine a culture of honest assessment is to
turn assessment into a tool for top-down evaluations of programs or law teachers or as
a tool for competitive marketing. Using assessment for these purposes creates
incentives to set expectations low, develop measures that only reveal success, or avoid
evidence that might suggest that improvements are necessary or innovations were
unsuccessful.

In addition to fear of losing control, the other barrier to developing, improving, or
sharing assessment practices across the law school is the confusion surrounding the
vocabulary of assessment.14 Because this confusion is so destructive to the ability of
an institution to move forward with assessment, faculty leaders promoting
institutional assessment programs must either work to make this vocabulary familiar

11 An excellent resource is Mary A. Lynch, An Evaluation of Ten Concerns about Using Outcomes in

Legal Education, 38 WM. MITCHELL L. REV. 976 (2012).

12 Professor Gregory Munro noted this fear of intrusion as a barrier to assessment over a decade ago.

MUNRO, OUTCOMES ASSESSMENT, at 156 (2000). It remains just as potent a barrier today.

13 See Chapter 1, Section A, The Accreditation Context and the Law School Mission, above.

14 See Chapter 4, Section D, Outcomes Assessment for Improving Student Learning, above.
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or develop a different vocabulary for the same ideas. Once law teachers have a shared

understanding of the meaning of assessment, they can effectively collaborate in

developing common rubrics or criteria for assessment in their individual classes.

Through this collaboration, institutions can aggregate data to gain an overall picture

of student learning, growth, and deficiency.

3. Creating a Culture of Assessment

While this section is focused on building a culture of assessment across the law
school, that culture is created one law teacher at a time. Law school administrators
should encourage, support, and reward individual law teachers who use assessment to
improve student learning while finding ways to coordinate those efforts into overall
assessment programs. They can assist faculty in collaborations and in developing
resources to enhance each stage of the assessment process: from identifying
outcomes, developing measurements, sharing data, and using the data to improve
teaching and learning.

For institution-wide assessment, law teachers must agree upon some core learning
outcomes and then put in time to gauge the coherence of the curriculum: identify
where learning outcomes are being addressed, determine if courses are sequenced
logically, and fill gaps. Assessment is substantially more powerful if law teachers
collaborate on generating common learning outcomes for their courses — though
each instructor may very well, in addition, wish to identify idiosyncratic outcomes.
Unless one is willing to question seriously the notion that students should have a
common core of knowledge and/or skill in a particular course or program no matter
which instructor(s) they have, it is difficult to entertain the argument that this process
threatens academic freedom.

Program assessment cannot be viewed as an administrative task to be delegated to
certain individuals (the bar passage program director or the career services office, for
example), but must be a collective responsibility of the faculty. For effective progress
in learning, the majority of law teachers must be committed to data-driven continuous
improvements in teaching and learning. This creates opportunities for those law
teachers who have long worked at developing effective assessment methods to
exercise leadership. If teachers who have adopted effective assessment practices
share their enthusiasm with others in the law school, those conversations can diffuse
the practice throughout the faculty. These law teachers can report that the
assessment process can be a powerful mentor: increasing their confidence in teaching,
enthusiasm for grading, and understanding of their fields of study. Systematic
assessment gives faculty the kind of feedback that provides confidence that, as they
measure student learning and make adjustments based on that information, their
efforts to improve teaching will pay off in greater student learning.

Once law teachers do recognize that conversations are critical to institution-wide
evidence of improvement of student learning, they will find that shared assessments
can create efficiencies and provide support in a world in which those law teachers are
increasingly burdened by more and more demands. This process can provide
important opportunities for collaboration with members of the bench and bar who
have the foresight to recognize that they also have incentives to insure that a pool of
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well-prepared new lawyers is available to meet demand.

Law teachers can collaborate on creating grading rubrics that correspond with
identified learning outcomes across the curriculum and levels of proficiency. These
rubrics could then permit faculty to use a shared vocabulary when discussing learning
with their classes. Data collected from using these rubrics would provide a basis for
consensus on refined learning outcomes and learning activities or assessment
strategies to improve learning, with data that can be compared from one year to
another. Part of the value of shared rubrics is that they require instructors to “norm”
themselves against a set of consensus evaluative criteria, enabling teachers to define
(and hold to) common teaching goals more sharply than they might otherwise do.
Rubrics also let teachers identify specific areas where students are having trouble
achieving significant learning outcomes for their courses.

Even more could be accomplished by bringing these projects together at the
course level. For example, law teachers teaching the same course, the same group of
students, or in the same doctrinal area might agree to give a common exam question
or other assessment activity that is mapped to a specific learning outcome, so the
results could be aggregated. Or law teachers might simply decide to use a common
rubric for assessing some aspect of student work on exams, papers, or projects that
might provide evidence that certain learning outcomes have been met. The main
advantage with using course data is that it simplifies the assessment process. Law
teachers can integrate assessment into their regular routines of grading, and can
evaluate student work in a different way than they usually do and for a different
purpose. Collecting this assessment data in a way that would make identification of
individual instructors impossible can help avoid the bias of self-protection in assessing
student learning.

Law school leaders can facilitate this collaborative culture by providing formal and
informal mechanisms for these collaborations. Some formal mechanisms include:

• Creating an assessment committee composed of law teachers with some
experience or enthusiasm for the subject;

• Providing regular communications to law teachers (through reserved
portions of faculty meetings or through newsletters or other formal
communications);

• Formalizing the law school’s assessment priorities and programs into a
formal assessment plan;

• Devoting faculty workshops or retreats to the subject of assessment;

• Enforcing a requirement that all new course proposals or all course
descriptions include statements of learning outcomes;

• Devoting some portion of faculty reviews to efforts to use assessment for
student learning as part of their overall teaching efforts;15 and

15 However, consider the cautions previously discussed that if student achievement data alone becomes

a measure of teacher effectiveness in a way that is tied to faculty evaluation, faculty will be reluctant to

engage in authentic assessment. Rather, courses and faculty should be evaluated based on the extent to

which the courses use the assessment process to improve student learning.
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• Providing financial or teaching credit support for developing or implementing
collaborative assessment projects.

Some measures can be especially useful in overall programmatic assessment. Bar
examinations are often suggested as assessment measures, but they are helpful only
if law schools can obtain sufficient data about student performance to know what
factors are leading to better or worse performance and only if law teachers agree that
the skills and knowledge these examinations test are ones that should be the
responsibility of a law school to teach. Graduate surveys and focus groups likewise can
be used as overall measures of learning if properly constructed and administered.

Most law schools have teaching evaluation forms that ask students to rank their
perceptions of teacher knowledge, preparation, effectiveness, availability, etc.
However, these same surveys could be used as devices for student assessment of
learning, but with added items that ask students to evaluate the extent to which they
think they have achieved selected learning outcomes for the course. These indirect
assessment measures should be used to augment, not substitute for, more direct
measures. Ideally, in fact, multiple assessment methods should be employed
whenever possible, so that student surveys (for example) can become a useful
additional check against data derived from assessment embedded in classes or from
standardized tests.

4. Efficiencies in Assessment Processes

Innovations in teaching can take years and require multiple conversations before
reaching critical mass. As the economics of legal education have increased workloads,
however, time is an increasingly precious commodity. Moreover, patience is in short
supply as many law schools hope for dramatic improvements in order to meet the
rapid pace of change in the educational and legal marketplace.

How can law schools possibly assess all the outcomes for every student throughout
their learning? The answer is that they cannot and need not. Not everything has to be
assessed. Not everything can be assessed perfectly.

To find efficiencies in assessment processes, law schools should take advantage of
readily available resources. Any law school associated with a university is likely to
have access to individuals who are experts in assessment — whether in a university
assessment or institutional research office, in schools of education, or simply in other
departments that are ahead of the curve on assessment.16 Engaging these resources
to design an overall assessment plan for the school can give critical direction and
education. Law schools and legal education consortia are developing and sharing
improved tools and methods for assessment.17

16 Nationally, one might consult the resources of the National Institute for Learning Outcomes

Assessment, available at http://www.learningoutcomeassessment.org/, archived at http://perma.cc/8ZUZ-

C4AV.

17 These include the Educating Tomorrow’s Lawyers Project and Consortium, available at http://

educatingtomorrowslawyers.du.edu/, archived at http://perma.cc/DM9X-LU5D; the Legal Education, ADR,

and Practical Problem-Solving (LEAPS) Project of the ABA Section of Dispute Resolution’s Law Schools

Committee, available at http://leaps.uoregon.edu/, archived at http://perma.cc/9DAV-WU6Y; the website of
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5. Conclusion

As law schools face increasing pressure to provide and prove the value of their
education, assessment for student learning will become an essential feature of the
continued improvement necessary to meet these demands. For this transformation to
take place, law schools must commit to using assessment to improve learning and to
providing a culture that makes it safe to find problems with that learning. For in the
end, even the best teacher only holds a partial responsibility for student learning —
students and the other institutions and relationships that provide them support,
direction, and motivation are just as strong determinants. Law teachers are all in this
together, working to improve student learning of the skills, knowledge, and values
needed to meet the changing world of legal services.

the Center for Excellence in Law Teaching resources on Assessment, available at http://www.albanylaw.

edu/celt/resources/Pages/assessment-resources.aspx, archived at http://perma.cc/49UM-ZV7J; the Best

Practices for Legal Education blog, http://bestpracticeslegaled.albanylawblogs.org/, archived at http://

perma.cc/3B8J-U8MU; the Institute for Law Teaching and Learning’s Assessment resources, available at

http://lawteaching.org/teaching/assessment/, archived at http://perma.cc/EN37-C373; the Legal Writing

Institute’s Assessment Resources, available at http://wiki.lwionline.org/index.php/Assessment_Resources,

archived at http://perma.cc/R58G-LWTR.
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B. IMPLICATIONS FOR TRADITIONAL GRADING

PRACTICES

By Judith Welch Wegner

1. Introduction

Because law schools have graded students in comparison with each other, law

schools have been able to identify the strongest students. However, because the

strengths and weaknesses of the students before the educational experience are

unknown, this approach does not measure what the law students learned from the law

school’s program. Thus, traditional grading practices do not inform the law school in

evaluating the effectiveness of its program. In order to evaluate the effectiveness of

the program, the law school should reconsider its traditional grading practices.

BEST PRACTICES FOR LEGAL EDUCATION1 called for a new approach to assessing

student learning, and set out in detail what that would entail. Legal education has yet

to take these proposed changes seriously, and the BEST PRACTICES recommendations

remain relevant today. This section revisits assessment and examines the assumptions

underlying traditional law school grading practices.

2. Traditional Grading Practices

Traditionally, the most visible method of reporting student achievement is through

grades. Grades are then correlated with graduation rates, retention rates, honors,

and other data of particular importance to external constituencies (whether

prospective students, employers, or funders) as indicia of effectiveness. However, one
of the most striking conundrums relating to effective institutional assessment arises
because of the limitations associated with trying to rely upon traditional course
grades as a means of demonstrating student accomplishment.2 Faculty members
often assume that grades reveal the level of student achievement, but that assumption
should be questioned, particularly where norm-based grading, i.e., a mandated curve
distributing student grades, is employed.

1 ROY STUCKEY AND OTHERS, BEST PRACTICES FOR LEGAL EDUCATION: A VISION AND A ROAD MAP (2007)

[hereinafter BEST PRACTICES]. See Chapter Seven for “Best Practices for Assessing Student Learning.”

2 Because law school grades typically are assigned on a relative scale, they do not really provide

information on the absolute level of student performance (except perhaps for very strong or very weak

performance). Consider, for example, how a teacher might perceive an unusually strong or an unusually

weak class. If a mandatory grading curve is in effect, student performance in each class will be forced into

nearly the same distribution. Grading polices vary, and views about desirable approaches often differ. For

a somewhat dated but thought provoking study of national grading policies, see Robert C. Downs & Nancy

Levit, If It Can’t Be Lake Woebegon . . . A Nationwide Survey of Law School Grading and Grade

Normalization Practices, 65 UMKC L. REV. 819 (1997). For more recent commentary on grading, see, e.g.,

Leslie Rose, Norm-Referenced Grading in the Age of Carnegie: Why Criteria-Referenced Grading Is More

Consistent with Current Trends in Legal Education and How Legal Writing Can Lead the Way, 17 LEGAL

WRITING: J. LEGAL WRITING INST. 123 (2011); Jeffrey E. Stake, Making the Grade: Some Principles of

Comparative Grading, 52 J. LEGAL EDUC. 583 (2002); Joshua M. Silverstein, In Defense of Mandatory

Curves, 34 U. ARK. LITTLE ROCK L. REV. 253 (2011-2012).

422 CREATING AN INSTITUTIONAL CULTURE OF ASSESSMENT CH. 7



Typically, law school course grades are assigned based on a mandated “curve” that
limits the potential for individual students to receive high grades to recognize their
individual performances or accomplishments. Grading curves reflect the judgment of
law faculty members that different sections of large first-year courses should be
graded on comparable terms in the interest of fairness across sections. The curve
assures that students in a particular section are not adversely affected or benefited by
the different grading proclivities of their teachers. This fairness concern reflects the
importance of first-year grades in law schools. Those grades are used to identify elite
students at the end of the first year for such purposes as law review selection, and
ranking students for large firm employers and judges who have historically relied
heavily on first-year grades, rank-in-class, and grade point averages as key criteria in
selecting junior associates and judicial clerks. They also function as a “weeding”
mechanism to identify students who are the weakest performers and to provide
schools with opportunities to decide whether those students should be dismissed or
placed on probationary status.

3. Reasons to Re-Examine Assumptions about Grading

In light of the trends in outcomes-based assessment, at least four reasons to
reconsider long-standing traditions for grading practices seem compelling: the
growing use of formative assessment to improve student learning; the increasing
presence of skills-oriented, performance-based instruction in law schools; the
increasing number of small courses for which normative curves based on statistical
assumptions regarding average, inferior, and superior performance are questionable;
and the need to recognize the importance of increasing competence as students
progress from year to year.

Increasing Reliance on Formative Assessment. Particularly now, when application
pools, employment opportunities, and legal work are in flux, it is important to examine
underlying assumptions about grading to be sure that traditional practices are
serving current needs and are appropriate to current courses and teaching strategies.
For example, law schools would benefit from considering whether historic grading
practices reflect assumptions tied to traditional teaching patterns — large lecture
classes in the first year and in upper division “bar courses” — and testing practices —
one final examination without prior formative assessment and feedback. If, instead,
significant formative feedback is provided, more students might well perform better
than they would otherwise, thanks to the additional practice and guidance. A
“natural” bell curve would be less likely to arise, because teaching strategies have
intervened to alter a traditional statistical spread based on random patterns of
distribution.3 Indeed, law teachers and law schools should strive to help students
perform better than their predictors might suggest. These considerations are
particularly relevant to the performance of students of color,4 who may have
experienced stereotype threat or graduated from weaker K-12 educational programs
that have delayed their performance at high levels of achievement.

3 See TIMOTHY QUINN, ON GRADES AND GRADING 31-32 (2013) [hereinafter QUINN, ON GRADES].
4 Antoinette Sedillo Lopez, Leading Change in Legal Education — Educating Lawyers and Best

Practices: Good News for Diversity, 31 SEATTLE U. L. REV. 775 (2008).
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Growing Number of Skills-Based, Performance-Oriented Courses. Other reasons

warrant re-examining traditional grading practices as well. In many schools, clinical

and simulation courses are graded, but not necessarily on the same curve as

traditional doctrinal classes. Would it be worthwhile to “flip” traditional assumptions

and ask afresh how law school grading practices would be defined if the core approach

to grading were tied to evaluating students on criterion-referenced, performance-

based, skills-related accomplishments in the first year and beyond? Analytical

reasoning itself is a skill that is taught and learned in law school. How might grading

schemes differ if they were geared to assessing students’ analytical accomplishments

in the first year in smaller classes where faculty members would be responsible for

intervening to improve accomplishment rather than ranking achievement based on
incoming students’ prior strengths?

A growing number of law schools are expanding their skills-oriented instruction,
and more will undoubtedly do so in the future, given the changes in ABA accreditation
standards and law schools’ desire to help students compete effectively in challenging
employment markets and perform well on the job.5 Faculty who focus on context-
based skills-development — particularly in legal research and writing, clinics,
simulations, externships, and other “transition to practice” offerings — have
increasingly developed and relied upon “rubrics”6 as a means of clarifying to students
what they need to learn, and as a tool for grading how well students have attained
desired skill levels. These desired learning outcomes are ones that teachers would like
all students to achieve. Moreover, teachers in these areas would probably agree that
if they teach effectively, then many, if not all, of their students could achieve higher
than traditional levels of accomplishment and demonstrate their achievement.

Growing Number of Small Courses Where Statistical Norms Don’t Apply.

Assumptions about grading curves reflect judgments regarding statistical patterns
affecting distributions of performance in the absence of interventions that might
affect performance.7 If effective teaching intervenes, individual students’ performance
should be stronger, so students will then out-perform the norm expected by statistics.
Some faculty members might attribute related effects to the “softening” of judgment
by faculty colleagues teaching in such settings. The countervailing theory is more
persuasive to many: faculty members working intensively with students who are
committed to improving may well see enhanced performance of students that exceeds
norms. Some schools already exempt small classes from mandatory curves in light of
these considerations.

5 CATHERINE L. CARPENTER (ED.), A SURVEY OF LAW SCHOOL CURRICULA: 2002-2010 16 (2012), available at

http://www.americanbar.org/content/dam/aba/publications/misc/legal_education/2012_survey_of_law_

school_curricula_2002_2010_executive_summary.authcheckdam.pdf, archived at http://perma.cc/3PA6-

7KE8 (reporting that more than half of responding law schools reported ten or more skills courses); Karen

Tokarz, Antoinette Sedillo Lopez, Margaret Maisel & Robert Seibel, Legal Education at a Crossroads:

Innovation, Integration, and Pluralism, 43 WASH. U. J.L. & POL’Y 11 n.154-155 (2013) (reporting on number

of schools that require or guarantee clinical instruction) [hereinafter Tokarz et al., Crossroads].

6 For discussion of rubrics, see Sophie M. Sparrow, Describing the Ball: Improve Teaching by Using

Rubrics — Explicit Grading Criteria, 2004 MICH. ST. L. REV. 1 (2004).

7 See QUINN, ON GRADES at 14-15.
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Recognizing Growing and Differing Competences from Year to Year. One of the

major flaws in legal education is its failure to map a meaningful progression from

first-year to years two and three.8 Medical education stands in contrast to legal

education in important ways. Historically, it provided two years of basic science,

followed by two years of clinical rotations. In recent years, many medical schools have

sought to expose students to clients and medical practice from the beginning of their

medical education, spiraling theory and practice throughout, much as EDUCATING

LAWYERS recommended integration of knowledge, skills, and values throughout each

year of legal education.9

Law schools, on the other hand, generally offer an intensive core curriculum in the

first year, followed by a “cafeteria” approach that allows students to take bar courses,

electives, and skills-oriented offerings according to their own muses, with minimal

advising. U.S. law schools that rely upon normative curves beyond the first year seem

to assume that the same proportion of students will be able to demonstrate analytical

skills on traditional problem-based and multiple-choice exams as they do in first-year

courses, notwithstanding time spent in prior years attaining the basic analytical skill.

Grading systems that focus only or primarily on knowledge and analysis throughout

all three years of law school fail to acknowledge the abilities of “late bloomers” who

continue to be judged against their peers’ performance from the beginning as shown

in cumulative GPAs, rather than based on their absolute level of performance. There

is, therefore, often limited incentive for such students to strive to improve.

Moreover, mandatory curves obfuscate teachers’ capacities and opportunities to

assess the real quality of student performance against criteria and rubrics, and,

instead, force them to engage in ranking students even in situations when there is

minimal difference in performance. Faculty members have little incentive to develop

courses intended to create additional student competencies, unless the grading

system permits assessment suitable to the focus at hand. Students lack clear signals

about how to improve (necessary for the goal of achieving overall “competence” or

specific competencies in particular areas) because their principal feedback on
summative assessments such as exams and papers is relative (how they did compared
to others) rather than absolute (whether they have achieved high quality performance
verging on competence).

4. Alternative Approaches to Grading

If these observations have merit, what might law faculties do to modify grading
practices so as to provide clearer guidance for students and to make grading a more
functional tool for institutional assessment? Here are some possibilities:

8 For an excellent analysis of possibilities for progression, see Tokarz et al., Crossroads, at 32-45.

9 See WILLIAM SULLIVAN, ANNE COLBY, JUDITH WELCH WEGNER, LLOYD BOND & LEE S. SHULMAN, EDUCATING

LAWYERS: PREPARATION FOR THE PROFESSION OF LAW 13 (2007). For a discussion of medical education, see MOLLY

COOKE, DAVID M. IRBY & BRIDGET C. O’BRIEN, EDUCATING PHYSICIANS: A CALL FOR REFORM OF MEDICAL SCHOOL AND

RESIDENCY (2010). Both studies were undertaken under the auspices of the Carnegie Foundation for the

Advancement of Teaching.
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Investigate. No changes are needed overnight. It may be desirable simply to invite
faculty members to examine their own grading practices and assumptions. Faculty
might employ criterion-referenced standards and rubrics to compute a set of grades,
and then compare those grades to the grades students earn using their typical
grading methods.

Consider Modifications or Variances for Performance Based Courses. Law schools
could modify their grading systems or adopt a variance procedure for giving grades
that differ from those provided under the usual curve. A variance might be
conditioned on the faculty member’s adopting criterion-referenced norms, providing
formative feedback for the semester, and then providing documentation to support
the assigned grades. Should such variances be limited to certain types of classes, for
example, those that are “performance based”? When is the notion of “performance
based” assessment appropriate and why? These issues are worth discussing.

Reconsider Assessment Strategies for Small Courses. Courses with enrollments
below a certain number of students or with other defining characteristics that warrant
assessment practices might employ different grading protocols. For instance, should
teachers of such courses be expected to use criterion-referenced grades either
because they rely heavily on assessment of certain sorts of performance, such as
writing assignments, or because they are so small that traditional curves are not
statistically justified?

Employ Different Grading Protocols According to Type of Course and Year of Law

School. Perhaps law students’ performance should not be assessed the same way in
each type of course and in each year of school. While assessment of knowledge and
basic analysis is a reasonable focus for large first-year courses, should expectations be
different or higher in subsequent years? Is so, how would a grading system suitable to
encouraging student development and holding students accountable for expectations
differ from current systems? If “competence” is indeed the goal, as indicated by the
ABA’s accreditation standards, how might a grading system be designed to allow
meaningful assessment of different competences at higher levels as students progress
over time?

5. Conclusion

Historically, the same norm-based grading protocols have been used throughout
the three years of legal education. The time is upon us to reconsider the wisdom of
that approach in light of major changes that should drive legal education today.
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