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Chapter 8

TRANSFORMING LEGAL EDUCATION AS AN
IMPERATIVE IN TODAY’S WORLD

A. A CONSCIOUS INSTITUTIONAL STRATEGY FOR

EXPANDING EXPERIENTIAL EDUCATION

By Lisa Radtke Bliss & Deborah Maranville

1. Introduction

As law schools seek to better prepare students for the profession, they are
expanding experiential education in traditional contexts such as theory and practice
simulation skills courses, clinics, and externships. At the same time, they are also
searching for opportunities to expose students to practical learning opportunities
during the entire course of their legal education by incorporating experiential
education throughout the curriculum. It is a best practice to develop conscious
strategies for pursuing this effort. While BEST PRACTICES FOR LEGAL EDUCATION1 called
for the integration of teaching theory, doctrine, and practice, it did not address
strategies for integrating experiential education across the curriculum.

2. Measures that Promote Experiential Education

Numerous measures can be part of a conscious institutional strategy to promote
experiential education. A school might choose to hire faculty with significant law
practice experience or education in teaching methods. It also might choose to
recognize the scholarship of teaching for tenure purposes.2 A school’s administration
might provide incentives to promote experiential education, such as offering teaching
innovation grants to faculty to encourage the creation of new curriculum structures or
the incorporation of experiential exercises into courses.3 Other measures include
supporting faculty attendance at teaching conferences, and holding regular in-house

1 ROY STUCKEY AND OTHERS, BEST PRACTICES FOR LEGAL EDUCATION: A VISION AND A ROAD MAP (2007)
[hereinafter BEST PRACTICES].

2 See Chapter 8, Section C, Leadership and Curricular Change, below.
3 For example, Steven Kaminshine, the Dean of Georgia State University College of Law, awards

teaching innovation grants to faculty who propose to develop a new course or significantly retool an existing
course to integrate experiential education methods. The grants are awarded in lieu of summer research
grants and pay the same amount as a summer research grant. Applicants must establish that the proposal
is sustainable. Recipients of innovation grants are required to make a presentation to the faculty after
teaching the course for which the grant was received in order to share the methods used and lessons learned.
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faculty teaching workshops that teach about and model experiential education
methods and sharing of ideas for integrating theory, doctrine, and practice.
Additionally, the school might encourage doctrinally-focused faculty, especially those
who do not have significant practice experience, to collaborate with either clinical
faculty or local practitioners who may serve as adjuncts to co-create and co-teach
courses with experiential components.

a. Shifting the Teaching Culture

Sometimes a conscious effort to promote experiential education will encompass
efforts to shift the institutional culture, an endeavor that will inevitably require a
period of time. It is a good practice to cultivate a culture of appreciation and
enthusiasm around effective teaching generally, and this can be an important backdrop
to promoting experiential education. Such efforts can include not only the structures
identified above, but convening informal faculty gatherings during which teachers
share innovative teaching ideas with one another. Fostering regular conversations
about teaching invites faculty to reflect upon how they help students learn and to
imagine different ways of doing so. Moreover, inviting teachers to share what they do
in the classroom with their colleagues can yield exciting discoveries and opportunities
for collaboration. Creating a space (physical or virtual) where teachers can share
exercises and other examples can inspire creativity. The school’s leaders in experiential
education can serve as models and consultants for how to integrate experiential
modules into classes and how to create new courses that include client representation
or other experiential opportunities. The dean may further support and recognize
innovation efforts by addressing them in faculty annual reviews, establishing awards
for teaching innovation, and promoting faculty teaching innovation via the school’s
website4 and other promotional materials.

b. Fostering Development of Experiential Education

Through Administrative Leadership

For many schools, consciously infusing experiential education throughout the
curriculum will entail designating a faculty leader to oversee this task. The most visible
approach to appointing a leader to oversee infusing experiential education throughout
the curriculum in the early 2010s to appoint a “Director” or “Associate Dean” of
Experiential Education. This strategy sends two strong messages: first, experiential
offerings are an essential part of a law school’s curriculum and, second, the school’s
offerings need to be expanded, integrated and sequenced.

The portfolio of persons assuming such appointments may vary depending upon the
existing management structure of a school’s experiential programs.5 Multiple factors

4 For example, the Georgia State University College of Law highlights the innovative teaching styles of
ten law faculty, some of whom were recipients of teaching innovation grants, via a video on its website. See

Hands On Learning in the Curriculum, at http://law.gsu.edu/experiential-learning/, archived at http://
perma.cc/57NR-AWDY

5 Schools may combine this role with other duties, identifying those duties either via a single title or
conferring multiple titles on the same person. For schools that identify roles using a combined title, see, e.g.,
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are relevant in making such appointments. How developed are a law school’s
experiential offerings already? Are existing offerings part of well-integrated existing
programs or do they operate as individual silos in a relatively uncoordinated fashion?
How receptive are faculty members to efforts to coordinate experiential courses and
incorporate experiential education throughout the curriculum? Are faculty members
likely to resist what they may view as additional “middle manager” administrative
appointments? Are resources available to give the designated individual time to devote
energy to the needed tasks? More importantly, has the Dean given the person the
authority to act? It is important to identify the goals for creating such a position and
to discern the extent to which anyone currently within the law school is already doing
some of the work that could help accomplish those goals.

Given the role, the Dean of Experiential Education is able to and should take a
broad view of all the experiential programming offered by a school in order to support
the growth, development and success of all the offerings. Clinics, externships and
variations on traditional models of experiential education complement one another and
are essential to the education of law students.6 A Dean of Experiential Education can
ensure that students understand the breadth of a school’s experiential offerings and
should work with teachers in the school’s various experiential programs to create
student awareness and understanding of those programs and the unique benefits of
different forms of experiential education.7 Depending on the school’s existing experi-
ential opportunities, mission, and location, a Dean of Experiential Education might
focus on creating new in-house clinics and alternative clinic structures, externships,
hybrids or simulation skills offerings, and creating newer structures such as practice
labs or practicums.8 He may also expand experiential education by encouraging
teachers of courses focused primarily on teaching doctrine to incorporate experiential
exercises. For a relatively narrower effort, appointing a director of a particular
experiential program, rather than appointing a Dean of Experiential Education, might
be a sufficient first step. A school with relatively expansive experiential offerings, or
with a faculty open to incorporating experiential education into doctrinally-focused
courses and needing support to do so, might find an Associate Dean position with a
broader purview more appropriate. If a significant portion of the school’s faculty
resists such an appointment, or the school does not devote the necessary resources to
give the individual significant time to devote to the effort, creating an associate dean
or director position is unlikely to generate meaningful change. Thus, in making such
appointments, it is a best practice for schools to commit the necessary resources to
ensure that the appointee is able to successfully achieve the goals of the initiative.

For most schools, appointing a person in this role puts a “face” on the experiential
curriculum, thus communicating a message to all of the law school’s constituencies,

Fordham University School of Law (“Associate Dean for Clinical and Experiential Programs”), Hamline
University Law School (“Associate Dean of Experiential Education and Curriculum”), Elon University
School of Law (“Associate Dean for Experiential Learning and Leadership”), and New York Law School
(“Director, Office of Clinical and Experiential Learning”).

6 See Chapter 5, Section F, Experiential Education, above.
7 Id.

8 See J.P. Ogilvy, Guidelines for the Self Evaluation of Legal Education Clinics and Clinical Programs,
15 THOMAS T. COOLEY J. PRACT. AND CLIN. LAW 1, 15 (2014) [hereinafter Ogilvy, Guidelines for Self-Evaluation].
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including students, faculty, alumni, and the surrounding legal community, about the
importance of and commitment to experiential education.9 One serving in this role may
assist the law school and its students by educating new students about experiential
programming at orientation. This early outreach10 can teach students about how their
law school experiences will relate to their ultimate goal of becoming lawyers. This
raises awareness among students about the existence and importance of experiential
opportunities and helps them identify options relevant to their own learning. The
person may also educate relevant practice communities, including potential employers,
about how the school prepares students for practice. The person may also educate
important alumni and donor stakeholders about how the law school curriculum is
evolving. The appointment of a Dean of Experiential Education can also have the
positive effect of raising the profile of the school’s experiential programming and
concomitant preparation of its graduates among the legal community and potential job
market, current and prospective students, faculty recruits, the bench and bar, and the
public at large.

Often the first task for a person in such a role is to survey the faculty to determine
what they are already doing in their classrooms. Many talented and respected faculty
members have been engaging in creative teaching for years, and a significant number
may already be incorporating experiential education into their courses. A Dean of
Experiential Education can assemble information about existing teaching practices
and disseminate it to all faculty members. This allows junior faculty to see what senior
faculty are doing, and vice versa. Sharing ideas about how to teach inspires faculty to
learn and borrow from one another. They become better teachers in the process.

Faculty who have not engaged in the practice of law may find designing practical
exercises or experiential modules to be challenging. A Dean of Experiential Education
can assist directly or help cultivate collaborators from within the bench, bar, and
alumni community who can help design exercises or even co-teach. Finding and
matching collaborators from outside the institution with law faculty is beneficial to the
institution because it breaks down the walls between what happens in law school and
what happens in practice. Interacting with and learning from practicing lawyers
enhances the connection between the study and practice of law. More importantly, it
helps students contextualize their learning.

The needs of the institution will dictate the person’s portfolio, so the other duties of
a leader appointed to serve in this role will vary from school to school. Such persons
may oversee a multitude of experiential programming, including clinics, hybrids,
externships, trial advocacy, legal writing, and curriculum reform, as well as efforts to
assist and encourage doctrinal faculty to incorporate experiential modules into
courses. The person in this role may be generally responsible for keeping abreast of
developments in legal education, and regularly communicating those developments to
the faculty. As part of an overall strategy of innovation and reform, it is important for
the faculty not only to see important developments within the institution but to also

9 See id. at 14-15 (discussing responsibilities that a Dean of Experiential Education may have).
10 Early outreach can also include communicating and coordinating with the office of admissions to

ensure that potential student applicants are familiar with the experiential opportunities that a school offers.
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know what other institutions are doing. This leader should also stay informed about
developing requirements for experiential education credits as a condition of bar
admission, and evolving ABA standards for experiential education.

The Dean of Experiential Education can also work with the Dean for Faculty
Development to mentor new faculty. New faculty are less wedded to a particular way
of doing things, and have themselves been educated in an era in which clinical and
other forms of experiential education have been celebrated. Thus, they are well
positioned to develop practical exercises and new courses that may include elements of
experiential education and clinical pedagogy, or to develop hybrid courses. Working
with newer faculty can be a conscious institutional strategy that may prove particu-
larly effective. Junior faculty members are often innovators, and their development of
new ways of teaching should be promoted and facilitated through institutional support.
Innovative work done by junior faculty can reinvigorate and inspire senior faculty to
try something new.

Finally, the person holding this position is responsible for big-picture thinking and
engaging the faculty in such thinking about the school’s educational objectives for
experiential education, the relationships among different offerings within the curricu-
lum, and how those fit together into a coherent program of instruction. This person
must be a flexible thinker who has good relationships within the faculty. In order for
experiential initiatives to be successful, the person must be able to express a vision and
cultivate faculty enthusiasm for it. Faculty should be encouraged not to view legal
education as an “all or nothing” proposition — innovation can exist simultaneously
with more traditional approaches to legal education as different ideas are implemented
and their success evaluated.

3. Conclusion

Appointing an individual to be responsible for developing experiential education is
a growing trend among law schools focused on curricular reform. Such an
appointment appears to have potential to help shift the teaching culture, but no
concrete evidence is yet available to help schools systematically assess the
effectiveness of that strategy. A law school that chooses to appoint an Associate Dean
of Experiential Education should be clear about what it wants the individual to
accomplish. The contours of this role may evolve as those who assume this
responsibility reflect on the success of different initiatives, compare notes, and
identify a path for the future.
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B. FACULTY STATUS AND INSTITUTIONAL

EFFECTIVENESS

By Deborah Maranville, Ruth Anne Robbins & Kristen K.

Tiscione1

1. Introduction

Legal education has expanded to incorporate practice-oriented topics and courses
over the past several decades, and student academic support services have multiplied
in response to changing student populations. As a consequence of these changes, law
schools are overdue to address the issue of the status of the individuals they hire to fill
the multiple and ever expanding needs and interests of students.2 Should law schools
hire new personnel as teachers, staff, or administrators? If hired as teachers, what
titles and governance rights should they be given? Should they be eligible for tenure,
presumptively renewable long-term contracts, or short-term contracts? What
workloads are appropriate and what courses permitted?

Status and fairness issues for law teachers accompanied the rise of experiential
programs, including clinical3 and legal research and writing programs.4 More

1 Readers for this section were Kevin Barry and Jennifer Fan.
2 See, e.g., ABA SECTION OF LEGAL EDUC. AND ADMISSIONS TO THE BAR, REPORT OF THE SPECIAL COMM’N ON

SECURITY OF POSITION (2008); Richard Matasar, The MacCrate Report from the Dean’s Perspective, 1 CLINICAL

L. REV. 457 (1994). In March 2015, The Association of Legal Writing Directors, the Legal Writing Institute,
and the Society of American Law Teachers adopted a statement expressing their commitment to full
citizenship for all law faculty. See, e.g., Scott Fruehwald, ALWD Announcement Legal Skills Prof Blog
(March 16, 2015), http://lawprofessors.typepad.com/legal_skills/2015/03/legal-writing-institute-
announcement.html and Scott Fruehwald, Legal Writing Institute Announcement, Legal Skills Prof Blog
(March 16, 2015), http://lawprofessors.typepad.com/legal_skills/2015/03/legal-writing-institute-
announcement.html.

3 See Bryan L. Adamson , Calvin G.C. Pang, Bradford Colbert, Kathy Hessler, Katherine R. Kruse,
Robert R. Kuehn, Mary Helen McNeal & David A. Santacroce, The Status of Clinical Faculty in the Legal

Academy: Report of the Task Force on the Status of Clinicians and the Legal Academy, 36 J. LEGAL PROF.
353 (2012); Clinical Faculty in the Legal Academy: Hiring, Promotion and Retention, 62 J. LEGAL EDUC. 115
(2012). According to the CENTER FOR THE STUDY OF APPLIED LEGAL EDUCATION (CSALE)’s Report on the

2013-2014 Survey of Applied Legal Education, available at http://www.csale.org/files/Report_on_2013-14_
CSALE_Survey.pdf, archived at http://perma.cc/XEM3-8UJY, 49.1% (down from 51% in 2010-11) of clinical
teachers are in contract positions of widely varying duration; about 31.4% (down from 39% in 2010-11) of
clinic teachers are tenured, tenure track, or on clinical tenure tracks; and the remainder are in visitor, fellow,
adjunct, or similarly short-term positions. See (CSALE)’s Report on the 2010-2011 Survey of Applied Legal

Education, available at http://www.csale.org/files/CSALE.Report.on.2010-2011.Survey.5.16.12.Revised.pdf,
archived at http://perma.cc/CH47-UVAC. This loss in full-time faculty signals the increased use of adjuncts,
fellows, or full-time faculty on short-term contracts.

4 Legal research and writing teachers have the least protection among faculty groups addressed under
the ABA Accreditation Standards. The status of legal research and writing teachers varies widely across law
schools, from tenure to part-time lecturer. Only ten percent of law schools hire solely tenured or
tenure-track teachers specifically to teach legal writing, and only ten percent of all legal research and
writing faculty likely have tenure. See ALWD/LEGAL WRITING INST., REPORT OF THE ANNUAL LEGAL WRITING

SURVEY 6, 68, Appendix A (2014) [hereinafter 2014 SURVEY], available at http://lwionline.org/uploads/
FileUpload/2014SurveyReportFinal.pdf, archived at http://perma.cc/A5S6-B28S. Since 2011, the number of
legal research and writing teachers has also declined. Full-time professionals, part-time professionals,
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recently, similar issues have arisen with academic support teachers, whose courses
may be mandatory for certain students,5 and have intensified for externship teachers
at many schools. BEST PRACTICES FOR LEGAL EDUCATION identified as a “best practice to
enhance the effectiveness of faculty in experiential courses” that “a school uses
qualified faculty, provides professional development opportunities, and assigns
reasonable workloads in its experiential education courses.”6 Faculty status is a key
dimension of enhancing the effectiveness of faculty, and this section provides an
overview of the issues involved in debates over faculty status.

2. Status Challenges for Experiential and Academic Support

Teachers

The ABA accreditation standards require law schools to provide some status
protection for experiential teachers, but that protection has significant limits, in
theory and in practice.7 Legal writing teachers are afforded even less protection than
clinical teachers. In a tight job market, the scant protection afforded them — what is
necessary to “attract and retain a faculty that is well qualified . . . and protect
academic freedom” — does little to ensure any security of position or garner respect
from their doctrinally-focused colleagues.

Clinical, legal research and writing, and academic support teachers are
overwhelmingly female, making the question of status heavily gendered,8 and

adjuncts, law school graduate students, and teaching or research assistants have likely decreased 13%, 20%,
24%, 20%, and 20%, respectively. See id. at 59.

5 See LAW SCHOOL ACADEMIC SUCCESS PROJECT, Summary Report of the 2011 National Law School ASP

Survey (on file with the organization at www.lawschoolasp.org, archived at http://perma.cc/6K9A-X32N).
6 ROY STUCKEY AND OTHERS, BEST PRACTICES FOR LEGAL EDUCATION: A VISION AND A ROAD MAP, text at notes

570-573 (2007) [hereinafter BEST PRACTICES].
7 Standard 405(c) requires law schools to “afford to full-time clinical faculty members a form of security

of position reasonably similar to tenure, and non-compensatory perquisites reasonably similar to those
provided other full-time faculty members.” Thus, it expressly approves pay differentials. In addition, the
standard authorizes “a limited number of fixed, short-term appointments in a clinical program predomi-
nantly staffed by full-time faculty members, or in an experimental program of limited duration.” For legal
research and writing teachers under 405(d), the standards require only “such security of position and other
rights and privileges of faculty membership as may be necessary to (1) attract and retain a faculty that is
well qualified to provide legal writing instruction . . . and (2) safeguard academic freedom.” The
Interpretation of 405(d) explicitly approves the use of fellowship programs to staff legal research and writing
courses. The standards require law schools to provide academic support “designed to afford students a
reasonable opportunity to complete the program of legal education, graduate, and become members of the
legal profession” (Standard 309(b)), but do not address academic support teachers. In practice, the choice
to provide “reasonably similar” status under 405(c) often results in different treatment along multiple
dimensions of concern to faculty. Similarly, only a few institutions have integrated faculty teaching in their
legal research and writing programs fully into the law school.

8 For data on clinical legal education, see studies performed by the CENTER FOR THE STUDY OF APPLIED

LEGAL EDUCATION [hereinafter CSALE, Studies] for various years, available at http://www.csale.org/study.
html, archived at http://perma.cc/6DHG-7KAP. For data on legal research and writing teachers, see, e.g.,
Lucille A. Jewell, Tales of a Fourth Tier Nothing, A Response to Brian Tamanaha’s Failing Law Schools,
38 J. LEGAL PROF. 125, 152 (2013); see also 2014 SURVEY at 71. Status and fairness issues disproportionately
affect minorities as well. See, e.g., Lorraine K. Bannai, Challenged X3: Stories of Women of Color Who Teach

Legal Writing, 29 BERKELEY J. GENDER L. & JUST. 275 (2014); Teri A. McMurtry-Chubb, Writing at the
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creating both the perception and the reality that women are treated as a cheap and
expendable labor force.9 Often, law schools hire experiential and academic support
teachers on short-term contracts that lack job security, parity in pay and benefits, and
an equal voice in the institution. Many schools — especially higher ranking ones —
treat experiential and academic support teachers as categorically ineligible for tenure,
even if their credentials are comparable to those of candidates hired on the tenure
track.

Law schools often impose higher teaching loads on contract faculty at significantly
lower pay on the theory that their jobs are not as competitive, they have more time,
they are not producing scholarship, or their teaching is less valuable. When clinic
teachers are eligible for tenure, they may have case coverage and other duties that
significantly interfere with their ability to produce scholarship. Similarly, legal
research and writing teachers often face the same difficulty due to individual
meetings with students, grading, and other formative and evaluative assessments
throughout the semester. And, whether scholarship is an expectation for an
experiential or academic support teacher’s position, their scholarship is often
devalued, especially if it is focused on lawyering skills or teaching methodology.

Because law schools have different missions and relative rankings, and affected
individuals have different values and aspirations, consensus on how best to address
these issues is difficult to achieve. Four major options for addressing these issues
have emerged (discussed in subsection 4, below), each with variations:

• a unitary tenure track

• a tenure track uncoupled from scholarship

• a separate tenure track

• a separate non-tenure teaching track.

Each option presents distinct challenges and trade-offs, as will be discussed. But,
first, a look at why status matters.

3. Three Core Reasons Why Status Matters

Status may appear to be solely about job perquisites: title, a better salary, and
access to benefits ranging from travel money to location of offices and mailboxes. But
in significant part, these surface features are proxies for deeper issues. Status
matters for three primary reasons: to provide the protections of academic freedom, to
promote scholarship, and to ensure full citizenship for all teachers.

Master’s Table: Reflections on Theft, Criminality, and Otherness in the Legal Writing Profession, 2 DREXEL

L. REV. 41 (2009).
9 For articles on the second-tier status and gendered treatment of legal research and writing teachers,

see, e.g., Kathryn Stanchi, Who Next, the Janitors? A Socio-Feminist Critique of the Status Hierarchy of

Law Professors, 73 UMKC L. REV. 469 (2004) (symposium issue on dismantling hierarchies in legal
education).
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a. Academic Freedom

One of the most fundamental reasons that academics and educational institutions
care about faculty status is the need for academic freedom to engage in controversial
research and express unpopular opinions without outside interference and fear of job
loss. Meaningful academic freedom requires some form of real job security. Thus,
academic freedom and protection from outside interference have historically been
linked with job security in the form of tenure, based on the production of traditional
scholarship.

i. Why Experiential and Academic Support Teachers

Need Academic Freedom

All clinical, legal research and writing, and academic support teachers need a form
of job security that will provide them with meaningful academic freedom. In-house
clinical teachers, for example, often represent unpopular clients and causes or clients
in actions filed against large organizations or corporations. At some law schools, they
experience intense external pressure to stop representing controversial clients or
terminate their representation in a particular matter.10 Externship teachers require
protection for the sometimes politically delicate task of selecting and supervising
appropriate field supervisors, especially if they need to discontinue a supervisor’s
participation in the program. Legal research and writing teachers, too, often
experience internal pressure to defend the value of their programs, positions, courses,
credits, methods of instruction and grading when law schools experience financial
difficulty or administrations change. And, as the field of academic support grows, the
risk increases that those who teach students with academic challenges will be viewed
as less worthy because of the subjects — or students — they teach, or they will be
held responsible for their students’ learning outcomes.

ii. Teachers, Not Administrators

The need for job security and protection from outside interference explains why it
is important that law schools hire experiential and academic support personnel as
faculty members rather than as staff members or administrators. While this typically
is not an issue for in-house clinical and legal research and writing teachers, it is a
serious issue for externship11 and academic support teachers and occasionally in-
house clinical teachers hired initially as staff attorneys or administrators and whose
duties shift to teaching.

The nature of some experiential and academic support teaching may help explain
why these hiring issues arise. The increasingly outdated, but perhaps prototypical,
image of what it means to “teach” is to convey knowledge to a group of students from
a podium at the front of a classroom. Today, much experiential teaching is done

10 See, e.g., Robert R. Kuehn & Bridget M. McCormack, Lessons from Forty Years of Interference in Law

School Clinics, 26 GEO. J. LEGAL ETHICS 59 (2010).
11 An emerging and disturbing trend is to hire administrators to “run” externship programs rather than

faculty members to “teach” externship courses.
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outside the classroom in supervision meetings, team work, writing conferences,
course websites, or through reflective writing such as journaling. Similarly, academic
support teaching is not always done in the front of a classroom in a separate course
that awards credit but through individual student meetings. Although these forms of
teaching may include some administrative tasks, such as organizing externship
placements or tutors, every course involves administration of some sort.

b. Scholarship

Status also matters because historically it has been a key vehicle for promoting
research and scholarship. Although there is disagreement about the value of legal
scholarship to the profession and to society more broadly,12 scholarship continues to be
the most highly valued contribution faculty make at many law schools. Eligibility for
tenure (and, at some schools, the struggle to become tenure eligible) has inspired
experiential teachers to produce scholarship that bridges the artificial gap between
theory and practice. Many experiential teachers with significant experience represent-
ing clients publish articles that “theorize practice,” helping discover the principles that
underlie effective legal practice in areas such as interviewing and counseling, fact
investigation, negotiation, and written and oral advocacy. Many experiential teachers
have also produced important scholarship on doctrinal topics that brings together
theoretical, doctrinal, and practical insights grounded in their practice experience.
Finally, experiential teachers have been important contributors to the scholarship of
teaching, for instance, helping bring research on brain science and learning theory to
legal education.13

As has been the case with many innovative forms of scholarship, the scholarship of
skills and the scholarship of teaching often produced by experiential and academic
support teachers have not been welcomed or respected at all law schools. Nonetheless,
experiential teachers have been instrumental in developing both forms, as well as
producing more traditional doctrinal scholarship firmly rooted in practice. Their
efforts have benefitted law students and the legal profession, directly and indirectly, by
developing better legal practice methods, better teachers, and better prepared future
lawyers.14 While academic support scholarship is not yet as well developed, academic
support teachers have already been important contributors to the best practices for

12 See, e.g., Pierre Schlag, Spam Jurisprudence, Air Law, and the Rank Anxiety of Nothing Happening

(A Report on the State of the Art), 97 GEO. L.J. 803 (2009); Harry T. Edwards, The Growing Disjunction

Between Legal Education and the Legal Profession, 91 MICH. L. REV. 34 (1992).
13 See, e.g., Gary Blasi, What Lawyers Know: Lawyering Expertise, Cognitive Science, and the

Functions of Theory, 45 J. LEGAL EDUC. 313 (1995); Beryl Blaustone, Improving Clinical Judgment in

Lawyering with Multidisciplinary Knowledge About Brain Function and Human Behavior: What Should

Law Students Learn About Human Behavior for Effective Lawyering? 40 U. BALT. L. REV. 607 (2011); Leah
M. Christensen, The Paradox of Legal Expertise: A Study of Experts and Novices Reading the Law, 2008
B.Y.U. EDUC. & L.J. 53 (2008); Stefan H. Krieger, Domain Knowledge and the Teaching of Creative Legal

Problem Solving, 11 CLINICAL L. REV. 149 (2004).
14 Today’s clinical and legal research and writing scholarship draws on the theoretical, empirical, and

interdisciplinary — biological, psychological, and social science — theories that explain the efficacy of
advocacy and persuasion. Three peer-reviewed journals showcase this scholarship. THE LEGAL COMMUNICATION

& RHETORIC: JALWD journal states as its express mission “to advance the study of professional legal writing
and lawyering and to become an active resource and a form for conversation between the legal practitioner
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teaching students generally,15 as well as to best practices for teaching students with
various challenges.16

At the university level, production of scholarship has long been a prerequisite for
tenure and tenure an incentive for producing it. To promote scholarship, law schools
have typically provided significant incentives, such as research leaves or sabbaticals
early during the initial assistant professor appointment, summer research grants,
research assistants, faculty travel support to attend academic conferences, and, more
recently, “pay for production” bonuses for articles (or books), especially those accepted
by highly ranked law journals or prestigious university publishers.

c. Full Citizenship

The third reason that status matters is because it is the gateway to the full
institutional citizenship that benefits the institution, individual teachers, and students.
The components of this full citizenship are equal and fair treatment and a full voice
and participation in the institution.

i. Equality & Equitable Treatment

Equal and equitable treatment covers a host of issues, big and small. On a macro
level, it includes determining what constitutes “merit” — what the institution values,
especially what it values beyond traditional scholarship — and how “merit” translates
into faculty status. Embedded in that determination are issues, long recognized and
debated by equality theorists, of equal treatment, special treatment, and power
differentials.17

and the legal writing scholar,” available at http://www.alwd.org/, archived at http://perma.cc/FQ5V-ED77.
The CLINICAL LAW REVIEW is “devoted to issues of lawyering theory and clinical legal education,” available

at http://www.law.nyu.edu/journals/clinicallawreview/, archived at http://perma.cc/D68M-8F99. and LEGAL

WRITING: THE JOURNAL OF THE LEGAL WRITING INSTITUTE “encourag[es] a broader understanding of legal
writing and the teaching of it,” available at http://www.lwionline.org/journal_of_the_lwi.html, archived at

http://perma.cc/4ZGP-RJTF. Similarly, several fairly recent textbooks written by clinic and legal writing
teachers incorporate the theory behind lawyering principles. See, e.g., DAVID BINDER, PAUL BERGMAN, SUSAN

PRICE , PAUL TREMBLAY & IAN WEINSTEIN LAWYERS AS COUNSELORS (4th ed. 2014); STEFAN H. KRIEGER & RICHARD

K. NEUMANN, JR., ESSENTIAL LAWYERING SKILLS: INTERVIEWING, COUNSELING, NEGOTIATION AND PERSUASIVE FACT

ANALYSIS (4th ed. 2011); THOMAS A. MAUET, TRIAL TECHNIQUES AND TRIALS (9th ed. 2013); RICHARD K. NEUMANN,
JR., & KRISTEN KONRAD TISCIONE, LEGAL REASONING AND LEGAL WRITING 136 (7th ed. 2013); RUTH ANNE ROBBINS,
STEVE JOHANSEN & KEN CHESTEK, YOUR CLIENT’S STORY: PERSUASIVE LEGAL WRITING (2013).

15 See, e.g., Paula Lustbader, Teach in Context: Responding to Diverse Student Voices Helps All Students

Learn, 48 J. LEGAL EDUC. 402 (1998); Construction Sites, Building Types, and Bridging Gaps: A Cognitive

Theory of the Learning Progression of Law Students, 33 WILLAMETTE L. REV. 315 (1998).
16 See, e.g., Louis N. Schulze, Jr., Alternative Justifications for Academic Support II: How “Academic

Support Across the Curriculum” Helps Meet The Goals of the Carnegie Report and Best Practices, 40 CAP.
U. L. REV. 1 (2012); Ellen Yankiver Suni, Academic Support at the Crossroads: From Minority Retention to

Bar Prep and Beyond — Will Academic Support Change Legal Education or Itself Be Fundamentally

Changed? 73 UMKC L. REV. 497 (2004).
17 See, e.g., Mari J. Matsuda, When the First Quail Calls: Multiple Consciousness as Jurisprudential

Method, 14 WOMEN’S RTS. L. REP. 297 (1992); MARTHA MINNOW, MAKING ALL THE DIFFERENCE: INCLUSION,
EXCLUSION, AND AMERICAN LAW (1990). Regrettably, this short section cannot address the many implications
of this debate for faculty status issues.
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On a micro level, equality and equitable treatment include determining eligibility
for the titles that accompany the tenure process; alternatives to tenure; distribution of
teaching and service workloads; fair pay; and benefits, such as sabbaticals, research
grants, and reimbursement for travel and parking expenses.

ii. Voice and Participation

Voice and participation include both formal and informal aspects. The formal
aspects are rooted in the faculty governance norms that have historically
characterized higher education, including voting on key decisions and participating in
committees to support the mission of the school. Thus, a full voice in faculty
governance means the right to attend and vote at faculty meetings; the right to
participate and vote in and chair committees; and eligibility to be considered for
leadership positions, such as associate dean. At a minimum, the informal aspects of
voice and participation mean inclusion in communications and informal discussions
and decisions.

The voice and participation that come with status are important for law schools as
well as the affected individuals. Where the goal of the law school is to expand or
improve its experiential education as much as possible, the law school will need to
attract and retain at least a core of teachers with a diversity of expertise and a long-
term commitment to the institution. Giving such teachers a full voice and participation
in the institution helps achieve those goals.

4. Four Potential Paths to Full Citizenship

As stated above, law schools have adopted, with varying success, four basic
approaches to promoting academic freedom, supporting scholarship, and achieving
increased voice and participation for their experiential and academic support
teachers:

• a unitary tenure track

• a unitary tenure track decoupled from scholarship

• a separate form or forms of tenure

• a separate teaching track, either for all interested teachers, or experiential or
academic support teachers only.

Each path approaches the problem differently. A given school’s mission, the
attitudes of its faculty, and methods of implementation affect both the path chosen
and its success in serving students and developing faculty potential.

a. The Unitary, Scholarship-Focused Tenure Track

Those who favor a unitary, scholarship-focused tenure track do so for three
primary reasons. First, a tenure track that is truly unitary as to employment duties
and benefits avoids lingering and valid concerns that continue to bedevil all other
alternatives. Second, those who value the scholarship produced by experiential and
academic support teachers often believe that access to the tenure track for these
teachers is crucial to encourage that scholarship. Third, scholarship can be an
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important method of professional development for all experiential teachers, although
clinicians’ professional development is arguably the result of being engaged in the
ever changing practice of law.

To make the unitary, scholarship-focused tenure track a viable solution, law schools
must adopt realistic scholarship expectations, value diverse kinds of scholarship, and
provide teaching loads and other job conditions that allow tenure-track experiential
and academic support teachers to succeed both as teachers and as scholars. An oft-
stated concern that a unitary track will open the floodgates for clinical, legal research
and writing, or academic support teachers who really want to teach doctrinally-
focused courses is unfounded. It is no more likely than a Constitutional Law professor
deciding she would rather teach Trusts and Estates instead.

i. Adopt Realistic Scholarship Expectations

In the past quarter century, many law schools have intensified their emphasis on
scholarship by heightening the quality, quantity, or page-count expectations for
achieving tenure, a trend that has coincided in part with the increased hiring of
experiential and academic support teachers. These expectations can be difficult
enough for doctrinally-focused teachers to satisfy, but they typically impose additional
burdens for experiential teachers. To allow experiential and academic support
teachers to succeed, law schools must acculturate them at the beginning of their
careers to understand the importance of being students of their discipline and
contributing to the scholarly enterprise. At the same time, they must be realistic
about the scholarship expectations they impose.

ii. Value Many Kinds of Scholarship

Historically, tenure has been available at most schools only to those teachers who
engage in theoretical or doctrinal scholarship unrelated to skills. A potential obstacle
to incorporating experiential and academic support teachers into a unitary tenure
track is the belief that only doctrinal topics yield worthy scholarship. Although some
experiential and academic support teachers produce doctrinal scholarship, the
majority engage in the scholarship of skills or teaching, focusing as doctrinal teachers
often do on the issues that grow out of their teaching. The scholarship of skills and of
teaching often differs in form; it can appeal to a different audience or be shorter or
less footnote heavy. Law schools must be willing to value these different but no less
intellectual forms of scholarship if they want to create an environment in which their
experiential and academic support teachers can be tenured.

Law schools must also begin to value the experiential scholarship published in
peer-reviewed, specialty journals focusing on legal practice or pedagogy. These
journals can be as highly selective as more “mainstream,” student-reviewed journals,
and their submissions often undergo a multi-leveled review by experts in the field
prior to selection. Selected pieces likewise receive higher-caliber editorial attention
than student-edited journals because they are edited by teachers not students. While
some of these journals were formed as a place for experiential teachers to publish
when student-edited journals would not even consider them, the value of publishing in
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these journals today is lost only on those doctrinal faculty who are unaware of the
quality of their content.

Allowing experiential faculty to engage in alternative forms of scholarship need not
involve “lowering standards.” Ample precedent for such an approach is available: As
interdisciplinary scholarship has expanded, especially that involving science,
technology, and health fields, many institutions have embraced scholarship that looks
very different from traditional law review articles — scholarship that is co-authored
and often very short by law review standards. Some schools have taken an even more
expansive approach to what is valued as scholarship by including professional
communications customary in the practice of law, such as briefs, memoranda, and
proposed statutes and regulations.

iii. Provide Teaching Loads and Other Job Conditions

that Allow Tenure-Track Experiential and

Academic Support Teachers to Succeed

Schools should not assign teaching duties that make it impossible for experiential
and academic support teachers to produce the required level of scholarship.
Traditionally, doctrinally-focused teachers have had significant time during the
academic year to engage in scholarship because they evaluate their students’
performance once, at the end of the semester, as opposed to providing individual
formative assessment throughout.18 Historically, they have also been able to engage
in school-funded scholarship in the summer.

If law schools choose the unitary tenure track option, they must make it possible
for experiential and academic support teachers to succeed. In-house clinic pedagogy
is founded on intensive and time-consuming supervision of students engaged in the
actual practice of law. Even if clinics do not operate during the summer, clinical
teachers often continue to be responsible for ongoing client matters. In addition, some
clinical teachers have the added burden of raising funds for their clinics. Grant
writing and reporting can be tremendously time consuming, and law school
administrations provide comparatively little or no administrative support for these
tasks. Externship teachers spend significant time developing and maintaining
placements, training supervisors on supervision and feedback skills, and reviewing
and responding to student reflections throughout the academic term, often with large
numbers of students.

Similarly, legal research and writing pedagogy is founded on intensive and time-
consuming one-on-one student intervention in the process of research, writing,
reflection, and revision. By the end of one semester, legal research and writing faculty
have designed complicated and challenging simulations; reviewed, commented on, and
assessed multiple drafts of multiple written assignments; and met repeatedly with
some or all of their students on an individual or small-group basis to discuss both

18 At some schools, this is changing as they and individual teachers focus more on teaching, whether
prompted by accreditation requirements or inspired by their devotion to students. If this becomes a trend,
the challenges typically faced by experiential and academic support teachers may become widespread.
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product and process. Likewise, academic support teaching often involves time-
intensive one-on-one work with students.

To allow experiential and academic support teachers to succeed, law schools must
encourage them to become students of their own discipline, present at in-house
faculty workshops and conferences, join and participate in scholarly organizations,
and shepherd younger colleagues. In turn, they must carefully consider teaching
loads, scholarship expectations, and the amount of support needed for all teachers to
succeed as scholars.

b. A Unitary Tenure Track that Decouples Scholarship and

Tenure

Where university rules or attitudes are not an impediment, law schools can address
status issues by decoupling tenure from scholarship within the tenure track. Some
newer law schools have taken this route. They acknowledge that faculty members
contribute to the academic endeavor differently, and that for some, teaching may be a
more valuable use of their time than teaching plus scholarship. In this approach, the
track is unitary in the sense that title, job security, pay and fringe benefits, voice, and
participation in the institution are identical. Although scholarship is not expected of all
teachers, job duties and teaching loads may differ.19

If successful, this approach can avoid second-class citizenship for tenured teachers
who are not scholars. For institutions that heavily emphasize and value scholarship,
achieving true “parity” by decoupling tenure from scholarship may be difficult because
non-scholars may be seen as “lesser.” Decoupling scholarship and tenure will be more
likely to succeed where those who do not produce scholarship are engaged in uniquely
burdensome teaching activities, such as intensive law practice in clinics.

c. “Alternative” Tenure Tracks

Some schools have adopted alternative tenure tracks such as clinical tenure. Often,
these are created to address the challenges of successfully implementing a unitary
tenure track. Again, methods of implementation are critical to their success in
protecting academic freedom, fostering scholarship, and providing full citizenship. In
theory, teachers with clinical tenure are equal to those on the traditional tenure track.
In practice, however, such tracks are often highly separate and unequal. The
segregation of faculty can create the perception of “lesser tenure” and make it difficult,
if not impossible, for those with clinical tenure to teach any courses outside their
discipline or specialty. This can work to a law schools’ disadvantage when flexible
staffing is necessary. In addition, clinical tenure often brings with it a different title,
less job security such as that permitted by ABA Standard 405(c), lower pay and
benefits, and a limited voice in the institution. Law schools with these tracks should

19 Two examples of this model are University of California Irvine Law and Charlotte School of Law. The
University of California Irvine Law has a unified tenure track. All entry-level faculty, whether they are
clinical, legal writing, or “academic tenure track” are paid the same salary. Email from Carrie Hempel, Dean
of Clinical Education and Service Learning, University of California Irvine, to Lisa Bliss (Dec. 16, 2014) (on
file with authors).
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create policies that promote equality and equitable treatment across all tracks.

d. Teaching-Focused Tracks without Tenure

At many large research universities, decoupling scholarship and tenure is imprac-
tical in light of the research-focused culture, but expert teachers are needed to serve
students. In response, these universities have adopted non-tenure teaching tracks that
do not carry an expectation of scholarship. At least one school’s version of a
teaching-only track includes those teachers in full committee participation and the
same voting rights as assistant professors in the institution.20

Under Standard 405(b), some law schools have created similar teaching tracks
without a scholarship expectation. At their best, teaching-focused tracks can provide
alternative paths to security of position and full citizenship, including equal and fair
treatment and full voice in the institution. This can be accomplished through long-term
contracts — typically five years, renewable, and sometimes with rolling renewal dates
that ensure that the individual is always in the middle of a multi-year contract,
opportunities for promotion, and significant voting rights. And for some teachers, they
may provide an attractive alternative to the “publish or perish” regime.

In practice, separate teaching tracks will likely be unequal and inequitable in one or
more of the following ways. First, many law schools categorically exclude experiential
and academic success teachers from the tenure track. In such cases, the motivation for
a teaching-focused track is exclusion, not individual choice. Second, separate tracks
often lack significant job security and voice in the institution, and those differences
communicate and confer lesser status. Third, if the teaching-only track is reserved for
those teaching duties viewed within the institution as the least desirable or prestigious,
those teachers will likely be limited in what they may teach, as is often the case with
a separate tenure track. Finally, teaching tracks historically mean lower salaries —
perhaps two or three times lower — for teaching-track teachers.

5. Incentives and Challenges Moving Forward

The American Bar Association has adopted standards requiring that law schools
provide more and better experiential education to make their graduates “practice-” or
“client-ready” and that they assess the effectiveness of their teaching methods.21

These standards are, in part, a reaction to critiques of legal education published in
mainstream media and a resulting public pressure for reform. In response, law
schools are increasing the number of their experiential courses as a matter of

20 The University of Washington, for instance, has a competitive lecturer ladder (lecturer, senior lecturer
and principal lecturer). This ladder bring the potential for long-term (five year) contracts, along with full
voting rights, even for those on short-term contracts, except for decisions on tenure and promotion to full
professor. However, the track typically is implemented with significant pay disparities between the tenure
and lecturer tracks.

21 ABA STANDARDS & RULES OF PROCEDURE FOR APPROVAL OF LAW SCH. 2014-2015 Standards 301–305,
314–315 (2014), available at http://www.americanbar.org/content/dam/aba/publications/misc/legal_
education/ Standards/ 2014_2015_aba_standards_chapter3.authcheckdam.pdf, archived at http://perma.cc/
TQ4H-RFDS.
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compliance and touting them in order to attract students. Thus, law schools have a
greater incentive than ever before to give experiential teachers equal status.

Despite these incentives, law schools may be tempted to choose lower status and
lower-cost alternatives for hiring clinical, legal research and writing, and academic
support teachers, such as adjunct teachers or fellows. As a practical matter, these
choices may defeat the purpose of lowering costs by leading to a higher turnover or
job elimination rate. This can only diminish the effectiveness of a school’s curriculum
and stifle its growth.

Some tenured teachers will undoubtedly resist giving experiential and academic
support teachers equal status and a voice in their institutions. Some will be concerned
about the loss of power and control; others may fear that experiential and academic
support teachers will engage in block voting or that they threaten the intellectual
growth and reputation of their institutions. These concerns are often overstated.
Individuals in groups that feel excluded sometimes do band together and engage in
collective action, but the challenges of maintaining such coalitions are significant and
well-known. However, once experiential and academic support teachers are given
academic freedom, scholarship support, and full citizenship, they will be empowered
to realize their full potential intellectually and as contributing members of the
academic community. Often, when an underclass is elevated, it distinguishes itself in
unanticipated ways.

6. Conclusion

As legal education has changed, attitudes about experiential and academic support
teachers must also change. Just as law school teachers and administrators are
working to achieve a healthier balance between theory and practice, they must work
together to achieve equality and equity for all law teachers. The reputation of those
law schools with the courage and vision to treat all law teachers with the respect they
deserve can only improve in the minds of students, law school communities, the
profession, and the public at large.
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C. LEADERSHIP AND CURRICULAR CHANGE

By Martin J. Katz & Kenneth R. Margolis1

1. Introduction

As noted elsewhere in this book, multiple forces are driving changes in the nature
of legal education. Assuming that a law school is going to evolve and change, law
school leaders and administrators play important roles in evaluating trends and
facilitating innovation. BEST PRACTICES FOR LEGAL EDUCATION highlighted John Mudd’s
definition of change as “the process of modifying a culture of an organization and
leadership as the moving force in creating and shaping a new culture.”2 Thus, for
change to occur, “leadership from within law schools is essential.”3 This section aims
to identify and explore the emerging best practices for law school leaders in
encouraging both individual and institution-wide reform. For law school
administrators and leaders, facilitating and implementing curricular change involves
engaging all relevant stakeholders, securing their buy-in and support, and addressing
their concerns.

2. Identifying the Relevant Stakeholders and Their Interests

Curriculum designers too often tend to get a few ideas from some isolated sources,
and act on those ideas without considering the broader range of stakeholders who
have an interest in legal education. As noted in BEST PRACTICES, those who have an
interest in change — or sometimes lack of change — in curriculum include students,
faculty, university administrators, alumni, legal practitioners, clients, and society at
large.4

These stakeholders will have important ideas and perspectives on curricular
reform projects, and can also help or hinder such projects. Accordingly, the best
practice when undertaking curricular reform is to consider and address these
stakeholders’ interests in a way that builds support for effective reform.

a. Students’ Interests

Broadly speaking, the interests of law students include: 1) obtaining an education
that prepares them for entry into the profession and the responsibilities they will
undertake as attorneys; 2) a reasonable level of freedom in career choice and in the
courses they take to prepare them appropriately to pursue their individual profes-
sional goals; and 3) a financial situation that provides flexibility to pursue their
long-term career goals.

1 The reader for this section was David J. Herring.
2 ROY STUCKEY AND OTHERS, BEST PRACTICES FOR LEGAL EDUCATION: A VISION AND A ROAD MAP (2007)

[hereinafter BEST PRACTICES], text at notes 876-878.
3 Id., text at notes 878-879.
4 BEST PRACTICES, Executive Summary, text at note 17; Chapter 2, Best Practices for Setting Goals of the

Program of Instruction.
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Some of these interests can be addressed through efforts at preparing students for
“practice-readiness.”5 But, of course, potential employers in different practice areas
have different requirements and expectations regarding the competence of graduates
who would practice in those areas. And a key challenge that law schools face is
accurately identifying and addressing those different requirements in their curricula.

Other student interests have little to do with the curriculum, but rather with the
overall cost of a legal education and the employment prospects upon graduation. Law
schools and the organized bar have begun to address some of these issues, although
there is little consensus as to how best to do so.6

In thinking about student interests, planners ought to be aware that the more
specialized a curriculum becomes, the smaller the subset of entering students it will
appeal to, which may limit their prospective applicant pool. On the other hand, given
the current stresses on all law schools, it may be the better practice to focus on a
smaller pool and serve it well. This will depend on the mission of the law school and the
capacity it has to achieve its institutional goals. Additionally, in thinking about student
interests, it is important to remember that not all students have the same interests; it
is important to consider potentially diverse student interests, including, for example,
those of minorities, women, or older students.

b. Faculty Interests

Accreditation rules require faculty participation in decisions about curriculum.7

Faculty stakeholders are particularly important in curricular reform efforts for a very
practical reason: if the faculty does not support the new curriculum, implementing it

5 At least one commentator believes that the concept of “practice-readiness” is “unintelligible” (i.e.
lacking in definition and meaning) because of the variety of different requirements it embodies when applied
to the many different practice areas for which readiness might be sought. See Robert Condlin, “Practice

Ready Graduates”: A Millennialist Fantasy, available at http://papers.ssrn.com/sol3/papers.cfm?abstract_
id=2316093, archived at http://perma.cc/M6US-KNX3. In addition, Professor Condlin objects to the term
because “proficiency at practice depends upon dispositions (i.e., habits informed by reflection), and
dispositions take longer than a law school course to develop.” Id. Others question whether the phrase is too
limited, since not all law school graduates actually practice law. Those sharing this view might prefer a
phrase such as “practice and profession readiness.” Without addressing these arguments, however, it should
suffice to say that, regardless of the precision of the term, or what it seeks to convey, it has certainly gained
traction in the recent dialogue regarding the directions law schools should take in thinking about the future
of legal education. See Michelle Mekel, Putting Theory Into Practice: Thoughts from the Trenches on

Developing a Doctrinally Integrated Semester-in-Practice Program in Health Law and Policy, 9 IND.
HEALTH. L. REV. 503, 506 (2012). By using this term, we do not mean to suggest that new law graduates can
ever be “practice-ready” in the sense of being fully competent to be first chair in a murder trial or a
multi-billion dollar transaction. The phrase is used to denote being prepared to contribute significant value
to their clients and employers upon graduation.

6 See, e.g., AM. BAR ASS’N TASK FORCE ON THE FUTURE OF LEGAL EDUCATION, REPORT AND RECOMMENDATIONS 26
(Jan. 2014) [hereinafter “ABA TASK FORCE REPORT”] available at http://www.americanbar.org/groups/
professional_responsibility/taskforceonthefuturelegaleducation.html, archived at http://perma.cc/NWC8-
AM2L.

7 See ABA Interpretation 302-8 (“A law school shall engage in periodic review of its curriculum to ensure
that it prepares the school’s graduates to participate effectively and responsibly in the legal profession.”).
The Association of American Law Schools requires that this review be done by the law school’s faculty. See
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may be impossible. It is, therefore, essential that faculty interests be sought out and
considered when planning such change.

Some interests of faculty in this endeavor include: security, independence, freedom
of choice, student success, and personal growth and development as a teacher and
scholar. Workload looms large for many faculty members, both in terms of time to
perform the functions required of them at work (generally, teaching, scholarship, and
service) and in terms of work-life balance, which drew many of them to academia in the
first place. Faculty also occasionally focus on issues of status and respect (and who gets
those things), as well as the availability of resources to pursue their academic interests.
All of these issues may be implicated by curricular change.

c. University Administrators’ Interests and Perspectives

For law schools that are part of a university system, it is important to consider the
interests of university administrators, such as the Chancellor or President, the
Provost, and the Board of Trustees. These administrators’ support is often essential to
any change that requires resources, since university-based law schools tend to have
budgets that either contribute to or are supported by the larger university budget.
Additionally, to the extent that curricular reform involves university departments
outside of the law school (such as the Registrar) or other academic units at the
university, the administrators who run those departments have a stake, as well.

University administrators’ interests in law school curriculum tend to be reputa-
tional, financial, and systems-based. Administrators want their university’s law school
— and its curriculum — to add reputational capital to the university among academics,
alumni, and potential students. University administrators also have a stake in ensuring
that any new curriculum does not add so much cost that it imbalances the financial
relationship between the university and the law school. To the extent that the new
curriculum adds demonstrable value, it may help the law school increase its enrollment
(or maintain its enrollment at a time when enrollments might otherwise fall), and
thereby offset some of the costs. University administrators will also want to ensure
that any curricular changes work with existing university systems to the maximum
extent possible.

Increasingly, at universities with multiple graduate programs, university adminis-
trators may also be interested in synergies between any new law curriculum and other
centers of strength within the university.8 For example, where a university has strong

AALS By-Laws 6-7(b) (“The curriculum of a member school shall be the result of a curriculum planning
process by the faculty, which shall include a periodic review of the curriculum for its content and pedagogical
effectiveness.”) [hereinafter AALS By-Laws], available at http://www.aals.org/about/handbook/bylaws/,
archived at http://perma.cc/WMJ3-582J.

8 In some cases, university administrators’ interest in synergies may extend to synergies with
undergraduate as well as graduate programs. See, e.g., Columbia (http://www.college.columbia.edu/bulletin/
special_prog, archived at http://perma.cc/397A-WJ93); Loyola Chicago (http://www.luc.edu/academics/
catalog/undergrad/reg_earning2.shtml, archived at http://perma.cc/5ZT6-8Z9A); Mississippi College (http://
www.mc.edu/academics/departments/english/undergraduate-programs/three-three-lawenglish-program/,
archived at http://perma.cc/4Q44-XC2Y); UC Hastings (with UC Santa Cruz) (http://news.ucsc.edu/2014/02/
ucsc-uc-hastings.html, archived at http://perma.cc/5V83-HPJK); Willamette University (http://www.
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science departments, the university administration may be particularly interested in
law and science synergies (such as intellectual property labs, in which law and science
students — perhaps along with business students — work on intellectual property
issues surrounding the development and commercialization of technology). Such
synergies allow universities to attract students and scholars, and may offer opportu-
nities to offer multiple degrees or certificates.

d. Alumni and Practitioner Interests and Perspectives

Alumni and practitioners provide financial, teaching, and advisory support for law
schools, and they hire law school graduates into the profession, so their interests
should be considered. Alumni and practitioners’ interests include: 1) a long-standing
and improving reputation for their law school alma mater that will enhance the value
of their law degree; 2) access to a pool of well-trained, practice-ready law school
graduates as potential employees; 3) resources for new and creative ideas for practice
generally, and for specific ideas for change and development of particular practice
areas. Alumni and practitioners can provide invaluable information about the evolution
of different practice areas as well as modes of doing business, all of which should be
integrated into curricular planning.

e. Potential Clients’ Interests

Potential clients have important and well-understood interests relating to the
preparation of lawyers. Indeed, serving clients and seeking justice are two of the most
important things that law school should prepare students to do. Client interests
include: 1) access to helpful legal service providers who are honest and ethical and
possess sufficient and appropriate skill and knowledge; and 2) affordability so cost is
not a barrier to seeking legal assistance when needed.

In setting curricular goals consistent with the interests of clients, planners will want
to consider which segments of the potential client population their graduates will likely
serve. On one hand, certain types of curricula may be quite generalized, aimed at
broad-based legal competencies, and, thus, useful to graduates serving almost any
client segment.9 However, a single curriculum probably cannot comprehensively
prepare graduates to serve the needs of the entire client market.10 Thus, a law school
might decide to focus on a narrower segment of clients and the specific preparation
needs of its particular students. Such a choice should be well-justified by the historical

willamette.edu/wucl/programs/3+3/index.html, archived at http://perma.cc/QL68-2WSB).
9 See, e.g., curriculum aimed at “fundamental skills and values” cited in LEGAL EDUCATION AND PROFESSIONAL

DEVELOPMENT — AN EDUCATIONAL CONTINUUM (ABA Section of Legal Education and Admission to the Bar,
1992) (“MACCRATE REPORT”); the 26 lawyer “effectiveness factors” identified in Marjorie M. Shultz & Sheldon
Zedeck, Predicting Lawyer Effectiveness: Broadening the Basis for Law School Admission Decisions, 36
LAW & SOC. INQUIRY 620 (2011); the ten “core legal skills” in lawyering, regardless of practice area identified
by Sally Kane, Top Ten Legal Skills, http://legalcareers.about.com/od/legalcareerbasics/tp/Legal-Skills.htm,
archived at http://perma.cc/WRE8-TL5R.

10 Daniel Thies, Rethinking Legal Education in Hard Times: The Recession, Practical Legal Education,

and the New Job Market, 59 J. LEGAL EDUC. 598, 619-20 (2009) (discussing how the use of adjuncts can
provide specialized training).
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patterns of employment of the school’s graduates or a realistic assessment that a
sufficient opportunity will exist for graduates.11 Once such a choice has been made, the
preparation of students to serve these potential clients will help focus curricular design
and can provide a powerful roadmap for the skills, knowledge, attitudes and values
that should be emphasized. The nature of the potential clients served should also be
captured in a law school’s mission.12

f. Interests of Society at Large

Although the interests of society at large in legal education may not play a direct
role in the design or change of curriculum, programs, or courses, these interests form
the backdrop for all of legal education.13 The interests of society include: 1) a justice
system that functions and enjoys the confidence of the population; 2) access for all
members of the society to appropriate legal services at a cost that does not inhibit the
use of those services; and 3) a well-educated work force of legal professionals in
sufficient numbers equipped to deal with the variety and complexity of contemporary
societal problems that have a legal dimension.

Society at large would seem not to have a particular concern about how these
interests are fulfilled, or whether a particular law school pursues one or another
approach to achieving all of the relevant interests involved. But societal interests might
be injected by state legislatures or Congress if those bodies perceive an unacceptable
gap between what is being provided by law schools and what is needed by the public.14

As a result, law schools considering curricular, programmatic, or course changes
should certainly be aware of the prevailing climate nationally and in their states. If law
schools take actions counter to public sentiment, those actions could result in external
attempts to regulate the school’s curriculum. On the other hand, engaging in curricular
reform in the ways discussed in this book can provide law schools an excellent
opportunity to serve the public interest by enhancing law student preparation to meet
contemporary challenges effectively.

3. Leadership Structure for Obtaining Stakeholder Support

Curricular change requires support from key constituencies. Accordingly,
reforming curriculum requires a leader or a set of leaders who can navigate and
garner support from these diverse groups.

11 See Ronit Dinovitzer, Robert L. Nelson, Gabriele Plickert, Rebecca Sandefur & Joyce S. Sterling; with
Terry K. Adams, Bryant G. Garth, John Hagan, Gita Z. Wilder & David B. Wilkins, After the JD II: Second

Results From a National Study of Legal Careers 32-39 (2009) (describing the general trends of the types
and locations of work done by new lawyers).

12 See Chapter 1, Section B, Mission Statements that Accurately Define, Distinguish, and Reflect the

Law School’s Praxis, above.
13 See Stephen Wizner, The Law School Clinic: Legal Education in the Interests of Justice, 70 FORDHAM

L. REV. 1929 (2002).
14 See Robert Kuehn & Peter Joy, Lawyering in the Academy: The Intersection Between Academic

Freedom and Professional Responsibility, 40 J. LEGAL ED. 97, 99-101 (2009).
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Leadership can come from a dean, an associate dean, a faculty curriculum
committee, another faculty committee (either created to oversee curricular change or
which has such change as part of its charge), or some combination of these. It is also
theoretically possible to leave the task to the faculty as a whole. And, consultants from
outside of a law school may play a role, assisting with information, ideas, or processes.

The best practice for leadership in curricular reform is to consider establishing a
partnership between the dean and a faculty committee. If the school has a standing
committee that has curricular planning and reform as part of its charge (such as a
curriculum committee, strategic planning committee, or faculty executive committee),
that might be the logical committee to work on the task of curricular reform.
Although each school will likely have its own name for such a committee, we will refer
to this committee simply as the “Committee.”

The Committee should have significant legitimacy in the eyes of the rest of the
faculty. Therefore, allowing the faculty to elect the committee members may be the
best approach where possible. The Committee members should be broadly
representative of the divergent interests, views, and demographics of the faculty as a
whole. However, it is important to consider that, depending on the election rules, an
elected Committee might not yield a diverse Committee.

It is likely that the Committee will work closely with the dean. The dean can help
provide the Committee with meaningful information about available resources, and
also help manage relationships with key stakeholders outside of the law school,
including alumni and donors, as well as university leadership where applicable. By
partnering closely with the Committee in the development of curricular reform
efforts, the dean can communicate most effectively to stakeholders about the reform
efforts, and also to the Committee (and the rest of the faculty) about the views of
stakeholders who might not be included in the formal reform process.

In some instances, it might make sense for the dean to be a formal member of the
Committee, either voting or non-voting. In other cases, it might make sense for the
dean not to be a member of the Committee, but for the Committee to consult
regularly with the dean. This will depend on the school’s culture. The key, however, is
regular and robust consultation between the dean and the members of the Committee
as the reform process progresses.

Even if a school has an established faculty committee that is charged with leading
curricular reform efforts, it might make sense to expand the committee beyond its
usual membership. This can be done by adding ex officio members (either voting or
non-voting), using a modified committee structure, or using a consultative structure in
which the committee routinely consults with non-members and other relevant
committees.

For example, if the school has one or more associate deans whose job description
relates to curriculum, it will likely make sense to include them on the Committee or to
have the Committee consult regularly with them. This will likely include an associate
dean for academic affairs. Similarly, if a school has an associate dean or director of
experiential education, that person should be part of, or consult regularly, with the
Committee.
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If the Committee is distinct from the law school’s faculty curriculum committee, it
may make sense to include at least one member from the curriculum committee on
the Committee.

Finally, because certain parts of the curricular reform process will likely involve
alumni and potential donors, it may make sense to include alumni relations and
development staff in contacts between the Committee and those stakeholders. In
some cases, it might make sense to include outside stakeholders on the Committee,
even if in a limited capacity. While the Committee can likely get the views of those
outside stakeholders without their formal inclusion as members, membership on the
Committee may allow for more robust communication and buy-in.

Of all the potential stakeholders other than faculty, perhaps the most important
group to consider for representation on the Committee is students. Students are, in
many ways, the target audience for any curricular reform. Getting input from
students is extremely important. Additionally, early-stage involvement of students can
also serve a second purpose: it can help educate students about the data and research
supporting curricular reform (such as job-market data or learning theory literature).
However, students tend to be in the school for a limited period, and input obtained
from them must be considered while taking into account their relatively shorter-term
perspectives. Additionally, communicating with a particular set of students about the
data and theory underlying a curricular reform will not last more than three years.
For this reason, an occasional student update may be useful. For example,
administrators and faculty can hold annual “State of the Law School” presentations,
which can include some background on the curricular reform that is currently being
implemented.

4. Processes for Obtaining Stakeholder Input and Support

To understand the importance of these leadership structures, it is helpful to
consider the processes that tend to be used for curricular reform. Although each
school must adapt its curricular reform efforts to its own culture, most such efforts
will have certain core features. These include (1) collection and analysis of data
relevant to the law school’s curricular reform effort, (2) creation of reform proposals,
(3) collection of stakeholder input on those proposals, (4) revision of the proposals in
response to that input, (5) decisions as to which proposals to adopt, and (6)
implementation of the adopted proposals. Throughout the process, it may also help to
engage certain experts who can help with educating the leadership and the
stakeholders and perhaps with the processes used.

5. Collecting and Analyzing Data

To reliably consider the various interests at stake, serious effort should be put into
securing input from the various stakeholders.15 Without such input, decision makers
are limited to their own preconceived ideas about what that input would be and what

15 See generally Earl Martin & Gerald Hess, Developing a Skills and Professionalism Curriculum-

Process and Product, 41 U. TOL. L.R. 327, 349-352 (2010).
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the curriculum or program should include, and they may miss important aspects of
the problem that only the other interested parties can provide.

Additionally, data collection efforts can educate not only those collecting the data,
but also those providing it. For example, if a school’s goal is to improve the
employability of its graduates, the school must collect information from employers
regarding what knowledge and/or skills make them most likely to hire the school’s
graduates. Communication with those potential employers also permits the school to
discuss its efforts to meet those needs, both before and after the curricular reform
effort.

Input can be gained in any number of ways. Written surveys, focus groups, or
individual interviews with representatives of a wide variety of constituents served by
the law school will all provide valuable information that can guide in the process of
setting goals.

Optimally, data collection will be done in a way that is iterative. As information is
collected, new questions often arise, requiring the Committee to seek additional data.
The goal is to be efficient, yet deliberative.

In most cases, the data collection process can be done most efficiently and
effectively by outside consultants with expertise in collecting market data. But having
faculty (and potentially students) involved in the process is important both for buy-in
and to ensure that the outside consultant is asking the right questions and collecting
data that will be useful to faculty decision-making. As a general matter, having a
consultant work with the Committee creates an effective team for gathering market
data and getting early-stage buy-in for later decisions.

In addition to collecting data from stakeholders, it is worth considering collection
of research and theory from experts outside of legal education.16 Many knowledgeable
and experienced law faculty and administrators can provide valuable advice and
insight leading to positive change in law school curricula and programs. However,
representatives from other disciplines can also provide important insights, including
organizational behaviorists, systems analysts, adult education specialists, and
curricular designers from other fields.17

A growing literature exists on the organizational, educational, and professional
challenges in curricular change and a number of recognized authors and
administrators are engaging in the process.18 An important area of research to

16 See for example, Robert W. Gordon, Core Values and Models of Legal Education, reference to
“Outsider Perspectives,” available as one of the papers from the AALS CONFERENCE ON THE FUTURE OF THE

LAW SCHOOL CURRICULUM (June 2011), Conference Materials at p. 114-15.
17 See Shawn Oliver & Eunsook Hyun, Comprehensive Curriculum Reform in Higher Education:

Collaborative Engagement of Faculty and Administrators, 2 JOURNAL OF CASE STUDIES IN EDUCATION at 1-20
(2011); Malcolm Knowles, Adult Learning, in THE ASTD TRAINING AND DEVELOPMENT HANDBOOK 253-264
(Robert L. Craig, ed. 1996).

18 See Institute for Law Teaching and Learning, Curriculum Reform, http://lawteaching.org/curriculum/
index.php, archived at http://perma.cc/3AFC-Y3QL; Educating Tomorrow’s Lawyers at http://
educatingtomorrowslawyers.du.edu/, archived at http://perma.cc/G5ZK-VUPF; LegalEd at http://
legaledweb.com/, archived at http://perma.cc/H5R8-MNCN; the Alliance for Experiential Learning in Law
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consider is scholarly work on teaching and learning.

Once market data is collected and goals are set, that information must be used to
create proposals. The details of those proposals should be shaped by the literature on
teaching and learning. This means that it will be useful, if possible, to have on the
Committee at least one faculty member who is familiar with the scholarship of
teaching and learning (both within law and in other educational fields). If that is not
possible, the Committee will likely want to look for assistance from such faculty
member, either formally or informally.

6. Creating Successful Proposals

After obtaining adequate input to understand the interests held by the various
stakeholders and the issues involved, the process of developing the actual goals for
curriculum reform should be a collaborative one, allowing for exploration and
evaluation of a variety of different goals and means for their achievement.

The Committee will generally be the body that creates proposals for curricular
reform. The best practice is to consider using an iterative process in which the
Committee: (1) digests and analyzes the collected data, research, and theories; (2)
considers and articulates goals, and creates proposals to achieve those goals; (3)
collects input on the draft proposals from stakeholders; and (4) revises the proposals
in response to that input (and then repeats the input and revision processes as
necessary).

An outside consultant may be useful in assisting or guiding certain parts of this
process. Such assistance can include helping the Committee process and analyze
information that has been collected, helping the Committee shape proposals, creating
and implementing processes for collecting input on proposals, and helping the
Committee respond to that input.

As noted above, for accreditation reasons, curriculum reform must be approved by
a law school’s faculty.19 This means that the Committee and dean have two key tasks.
First, they need to get support from the faculty for the proposed reforms. This
process should begin well before a final vote on any particular reform. As noted above,
optimally, this begins at the data collection stage and continues through the process of
drafting, gathering input, and revising proposals.

Second, the Committee and dean need to ensure that the proposals that come
before the faculty for approval are ones that will align the faculty with the other key
stakeholders. The goal is for the faculty to adopt reforms that excite it, and that also
excite the school’s other key stakeholders. Without such shared excitement, even the
best-conceived curricular reforms may turn out to be difficult or impossible to
implement. The key to such alignment is an open and transparent process in which

at http://www.northeastern.edu/law/academics/institutes/alliance-exp-learning.html, archived at http://
perma.cc/4B36-2EQ8.

19 See AALS By-Laws 6-7(b) (“The curriculum of a member school shall be the result of a curriculum
planning process by the faculty, which shall include a periodic review of the curriculum for its content and
pedagogical effectiveness.”).
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the faculty understands and appreciates the concerns and interests of other
stakeholders (and vice versa).

Administrators should consider the best way to obtain and document faculty
assent. In most cases, this is done by a faculty vote, usually after one or more faculty
discussions. If there has been ongoing faculty discussion throughout the process, less
discussion may be necessary at the end of the process.20

7. Timing of Implementation

Planners should resist the understandable desire to act quickly in making
curricular or programmatic changes to gain marketing advantages. Steps taken in
haste and without proper consideration of all of the interests involved may lead to
ineffective and short-lived change. On the other hand, an overly drawn out process can
fail to reach resolution or may reach resolution too late for any of the proposed
changes to be effective or relevant to current conditions. As a result, best practices for
creating reform processes consider all of these issues and strive to create processes
that are deliberative and collaborative and, at the same time, bold and timely.

Articulate the expected time-frame for the project, and set deadlines and goals for
the overall project as well as intermediate steps. In some cases, it might make sense
to divide a curricular reform project into two phases: first, development of a curricular
plan, and second, development of a plan to implement that curriculum, with deadlines
for each important part of the implementation. This can avoid having well-conceived
curricular plans that do little more than sit on a shelf.

8. Addressing Concerns That Can Impede Curricular Reform

For a variety of reasons, best practices for curriculum reform often have not been
adopted by law schools.21 Most of the barriers tend to involve a failure to get buy-in
from key stakeholders. The prior sections have addressed processes that can help
obtain buy-in. But lack of buy-in will often take the form of substantive concerns that
tend to be articulated (or sometimes, not articulated but nevertheless held) by
stakeholders opposing curricular reform. This section addresses some ways in which

20 However, several strategic questions should be considered regarding faculty voting. For example: 1)
Is a vote always the best way to proceed? For example, what if the vote is likely to be very close, but
favorable? Should the reform proceed anyway? 2) At what level of detail should the vote proceed? Perhaps
the faculty might just vote on broad principles with standards for courses and a process articulated.
Alternatively, the faculty could be asked to vote on all aspects of the plan only after it is fully developed. 3)
What if a small but vocal minority is going to create barriers to implementation or student acceptance by,
for example, denigrating the new ideas in conversations with students? 4) Is there a point at which it is
better to have the vote and let the chips fall where they may, or is it always better to negotiate first with less
enthusiastic members to get them on board? Should administrators seek broad consensus or just a simple
majority in favor? 5) To what extent are these questions dictated by the relative “strength” of the
administration in this process, as opposed to a process that is more controlled by a faculty committee or even
individual faculty drivers?

21 See, e.g., JAMES E. MOLITERNO, THE AMERICAN LEGAL PROFESSION IN CRISIS: RESISTANCE AND RESPONSES TO

CHANGE, particularly Chapter 10, Changing the Change-Game, 225-229 (2013).
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administrators can address those substantive concerns to increase the likelihood of
securing support.

a. Concerns about the Balance between Teaching,

Scholarship and Service

A discussion of the balance between scholarship, teaching, and service by law
faculty is often controversial. On one hand, faculty members often believe deeply in the
value of scholarship to the legal field as a whole. Faculty members also often argue that
students benefit from faculty scholarship; that it enables students to learn at the
cutting-edge of legal knowledge, and learn the rigor of thought modeled by teachers
who are engaged in scholarly work.

But outside of the academy, these propositions have been seriously challenged —
with increasing stridence. Commentators increasingly question the value of legal
scholarship (or, at least, a large subset of it) to the profession, and assert that students
get little or nothing from their substantial subsidization of scholarship through their
tuition dollars.22 And, as might be expected, those outside the academy, and even many
inside it, believe that faculty justifications for the value of scholarship have more to do
with seeking to preserve a particular lifestyle for faculty (a job with relatively low
teaching load, time for significant independent inquiry, high salary, and high prestige),
and less to do with creating an ideal learning environment for students and preparing
those students for practice upon graduation.23

Regardless of the merits of these arguments, schools contemplating curricular
reform should discuss the roles that legal scholarship, teaching, and service play in the
school’s mission, and, in particular, the education of their students. They should
understand that those outside of the academy — including their potential future
students — do not take the value of scholarship as a given, and may even question its
value. As a result, modern law schools will have to be more responsive to the interests
of their constituents if they are to remain sustainable.24 It will be important to
articulate and assess the value of scholarship to students, and to understand and
articulate the trade-offs and synergies between scholarship, teaching, and service.

One important consideration in the ostensible trade-offs among scholarship,
teaching, and service is to understand the incentive structure at the school. Histori-
cally, incentive structures in tenure and promotion, merit raises, and time off, have
been heavily weighted toward scholarship as opposed to teaching and service. To
implement certain types of curricular change, institutions may need to consider

22 Because most legal scholarship, unlike that in other academic fields, tends not to be financed by grant
funding, it is effectively financed by tuition. See Ed Rubin, Should Law Schools Support Faculty Research?

17 J. CONTEMP. LEG. ISSUES 139, 142 (2008); Karen Sloan, Legal Scholarship Carries a High Price Tag, NAT’L
LJ. (Apr. 20, 2011) (reporting the estimate of Hofstra Law Professor Richard Neumann, which he presented
at a faculty conference in 2011). See also Neumann handout on file with the authors.

23 BRIAN TAMANAHA, FAILING LAW SCHOOLS at 55-57, 60-61 (2012); Robert R. Kuehn, Pricing Clinical Legal

Education, 92 DENVER U. L. REV. 1, 7-8 (2014), available electronically at http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=2318042, archived at http://perma.cc/WV37-W5JN [hereinafter Kuehn, Pricing].

24 Id. at 12-13.
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striking a different balance, and may need to value teaching and service as highly as
scholarly work when awarding compensation and non-compensatory benefits.25

b. Concerns about Academic Freedom

The freedom to teach and engage in research and scholarship without significant
interference from others is an important value of the academy.26 Indeed, innovation
may not be possible at all without this norm in place, as academic freedom provides
protection to those who innovate. Ironically, however, academic freedom might also be
a barrier to the adoption of best practices or innovation in legal education, if faculty
members rely on the autonomy afforded by academic freedom to resist change in law
school curricula. Some might argue that academic freedom affords freedom from any
attempt by outsiders to oversee, guide, set parameters for, or standardize a curriculum
or course or faculty behavior.27 And yet, adoption of a coherent curriculum aimed at
serving the interests of students and other constituents may require a substantial
amount of standardization and collaboration to achieve that result.28

Other academic disciplines do not view standardization of a curriculum as an
intrusion on an individual faculty member’s academic freedom.29 This should be no
different for law curricula. Institutions should not be reluctant to embrace broad-
based curriculum reform based on considerations of academic freedom. But they
should be prepared to discuss and articulate the boundaries between academic
freedom and the curricular needs of the school.

c. Cultural Inertia and Rankings

Since the adoption of the university model of legal education, the manner in which
that education is delivered has changed very slowly.30 Perhaps consistent with the
evolution of the law generally, legal education is slow to embrace new ideas and to
embark in new directions. The fact that the current models have survived as long as
they have does not, of course, mean that the current models are structured in the best
way possible for student learning or preparedness.

25 Id. at 14-19.
26 AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS, ACADEMIC FREEDOM, available at http://www.aaup.org/

issues/academic-freedom, archived at http://perma.cc/L2P8-EAZD.
27 See e.g., examples cited by Gary A. Olson, The Limits of Academic Freedom, THE CHRONICLE OF HIGHER

EDUCATION, December 9, 2009, http://chronicle.com/article/The-Limits-of-Academic-Freedom/49354/, ar-

chived at http://perma.cc/4S5W-YTGY; see also John M. Elmore, Institutionalized Attacks on Academic

Freedom: The Impact of Mandates by State Departments of Education and National Accreditation

Agencies on Academic Freedom, AAUP JOURNAL OF ACADEMIC FREEDOM (2010).
28 See, e.g., BEST PRACTICES, Chapter 9, Components of a “Model” Best Practices Curriculum.
29 See e.g., REPORT OF THE TASK FORCE ON ACADEMIC FREEDOM, University of Minnesota (2004) available at

http://www1.umn.edu/usenate/fcc/acadfreedomreport.html; see also THE FREEDOM TO TEACH, A STATEMENT OF

THE COMMITTEE ON ACADEMIC FREEDOM AND TENURE OF THE AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS

(November 2013), available at http://www.aaup.org/report/freedom-to-teach, archived at http://perma.cc/
Q5JG-REKA.

30 BEST PRACTICES, text at notes 277-278, 423-429, 686-601, and after note 622.
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In addition, the current model of legal education has become an extremely costly
proposition for students and, in many cases, may no longer promise sufficient earning
power to justify that cost.31 For new students to be interested in pursuing careers as
lawyers, the value proposition will need to change to ensure that in the long term, the
value students receive from a legal education sufficiently offsets its cost.32

Another source of cultural inertia takes the form of homogeneity. As noted above,
for generations, law schools have been patterning their organization, curriculum,
hiring practices, teaching methods, and basic approach to educating lawyers in similar
fashion. Part of the problem in legal education today stems from the fact that the over
200 law schools in the country have historically provided very similar programs,
leaving students with little basis to differentiate among them.33

Yet few schools have been willing to risk being truly different in their approach out
of fear of straying too far from the accepted wisdom. This pressure continues through
the present day, arguably with added pressure toward conformity from U.S. News &
World Report law school rankings. Schools feel pressure to conform their activities in
order to excel under the criteria relied upon by that publication to “rank” schools
against each other. Any school that tries to do something truly different runs the risk
of falling outside of the U.S. News criteria, and whatever innovative practices are
undertaken either may go unnoticed by the marketplace, or worse, may work to the
detriment of the innovative school.34

Recently, however, several schools have embarked on different paths.35 Perhaps as
more schools continue in this direction, the pressure to conform will actually begin to
require that schools innovate. In other words, conformity will require innovation. That
could be good for the evolution of legal education, as schools struggle to find new and
effective models for matching the training provided in legal education with its cost and

31 William Henderson, A Blueprint for Change, 40 PEPPERDINE L. REV. 461, 465 (2013) [hereinafter
Henderson, Blueprint], available electronically at http://ssrn.com/abstract=2202823, archived at http://
perma.cc/2KWA-Z73F; TAMANAHA, FAILING LAW SCHOOLS, at note 38, Chapter 11 (chapter entitled, “Is Law
School Worth the Cost?”); See also Michael Simkovic & Frank MacIntyre, The Economic Value of a Law

Degree, at 1 (2013), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2250585, archived at

http://perma.cc/S6XL-28HV (“We estimate the mean pre-tax lifetime value of a law degree as approximately
$1,000,000” i.e., well in excess of the cost of law school).

32 Henderson, Blueprint, Part III, at 490-507.
33 See generally WILLIAM M. SULLIVAN, ANN COLBY, JUDITH WELCH WEGNER, LLOYD BOND & LEE S. SHULMAN,

EDUCATING LAWYERS: PREPARATION FOR THE PROFESSION OF LAW 33 (2007).
34 See rankings methodology at http://www.usnews.com/education/best-graduate-schools/top-law-

schools/articles/2013/03/11/methodology-best-law-schools-rankings, archived at http://perma.cc/GZT3-
7DX2. Note that nowhere in the rankings methodology is practical, experiential, or clinical training
specifically afforded any weight in the determination of a particular school’s rank. This is apparently true
even though it is now widely accepted that such training is necessary for professional readiness. Additionally,
the received wisdom among those who watch rankings is that schools with a strong commitment to
experiential education have historically been labeled “trade schools” (a pejorative) and have received lower
academic reputation rankings, which currently account for 25% of the US News rankings formula.
Hopefully, this is starting to change.

35 See examples cited in Karen Tokarz, Antoinette Sedillo Lopez, Peggy Maisel & Robert F. Seibel, Legal

Education at a Crossroads: Innovation, Integration, and Pluralism Required!, 43 WASH. U. J. L. & POL’Y 11,
44-47 (2014).
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usefulness in the marketplace. In any event, as schools discuss curriculum reform, they
should address the pressures toward conformity that they face and how they intend to
address and react to those pressures.

d. Fears about Time, Expertise, and Course Evaluations

A potential impediment to faculty buy-in at the practical level is fear.36 Faculty
members may fear that it will take significant amounts of time or expertise to develop
new courses or methods. Course relief, knowledge transmission among professors, and
mentoring can help alleviate some of these fears. Faculty members may also be
concerned about the potential effect that using new teaching methods might have on
student evaluations. Some of this can be alleviated by securing student buy-in, which
requires making sure students know how changes in the curriculum are aligned with
their interests.37

Administrators can also address this concern by providing a limited safe harbor for
certain types of innovation. For example, in the first year a faculty member uses a
particular innovation, if it does not go perfectly (or if it goes much less than perfectly),
those student evaluations can be discounted in the faculty member’s annual evaluation.
And, if the student evaluations are made available to students or faculty, they can be
annotated to note the introduction of a new innovation.

A final way in which administrators can address faculty members’ evaluation fears
is to ensure that the evaluation forms used by students track the goals of the
curriculum reform in a clear and transparent way. Indeed, the evaluation criteria can
be designed to encourage innovation. For example, if one of the goals of curricular
reform is to achieve certain learning outcomes, the evaluation forms provided to
students should ask how well the faculty member achieved those outcomes. Because
those learning outcomes will likely vary somewhat between courses, it may be best to
provide evaluation forms that ask whether the faculty member has articulated desired
learning outcomes to the class and whether the faculty member has taught the class
in a way that achieved those outcomes. For example, a question asking whether the
faculty member articulated the student learning goals in the syllabus and in class will
encourage that behavior. The follow-up question could be, “Did understanding the
learning goals enhance your learning experience?”

It is important to consider evaluation forms because in addition to whatever anxiety
these forms might create for faculty, they also serve to communicate to students (as
well as faculty) the type of teaching and learning that the school values.

36 See Martin J. Katz, Facilitating Better Law Teaching — Now, 62 EMORY L.J. 823, 839 (2013)
(hereinafter Katz, Better Law Teaching).

37 See Section 2.a of this section, discussing students’ interests, above.
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e. Cost

One of the primary arguments made against curricular reforms that would increase
experiential education opportunities is that such opportunities are costly.38 There are
two ways to address these arguments.

The first response is to note that, as an empirical matter, schools that offer more
experiential learning opportunities do not cost more than schools that offer fewer such
opportunities.39 This does not necessarily mean that in-house clinics cost the same as
large lecture classes. But what it does mean is that schools that prioritize experiential
education have been able to find ways to do so, and to make trade-offs in order to do
so, that have not resulted in higher tuition for students.

The second response is to note that, even when looked at in terms of cost per
student credit hour, different forms of experiential education have different costs. The
cost of some forms of experiential education is relatively low, and by mixing different
types of experiential education in a curriculum, schools can enhance experiential
learning opportunities in a relatively cost-effective (as well as pedagogically sound)
manner.

For purposes of understanding the costs of curriculum reform that involves
experiential education, it is helpful to think in terms of some basic types of experiential
pedagogies: clinics (in which faculty members supervise students in the representation
of live clients), externships (in which students work under the supervision of practicing
lawyers on legal matters and also engage with a law school faculty member to reflect
on that work), simulation courses (in which students work on simulated legal problems
and receive feedback from faculty members), and experiential modules (in which
experiential activities are inserted into a subject-matter course).40 Increasingly,
experiential education is also offered in new structures such as labs, practicums, and
hybrid clinic-externship programs that combine elements from these basic pedago-
gies.41

Although the cost of any particular type of course will vary school-to-school, at most
schools, the cost-per-credit of different types of courses varies. For example, in-house
clinics that are staffed by tenure-line faculty may cost more per student credit hour
than externships or simulation courses.42 And at most schools, in-house clinics cost

38 See Kuehn, Pricing, at 6 (listing commentators who have expressed concern about the cost of
experiential education).

39 See id., at 5-6 (“[B]ased on an analysis of current enrollment, curricula and tuition data from all law
schools, . . . providing a clinical education experience for every student or providing more opportunities for
students to participate in law clinics has not and need not cost students more through higher tuition
charges.”).

40 See Chapter 5, Section F, Experiential Education, above.
41 Id.

42 See Peter del Swords & Frank K. Walwer, Cost Aspects of Clinical Education, in CLINICAL LEGAL

EDUCATION: REPORT OF THE ASSOCIATION OF AMERICAN LAW SCHOOLS — AMERICAN BAR ASSOCIATION COMMITTEE ON

GUIDELINES FOR CLINICAL LEGAL EDUCATION 133, 180 (1980) (comparing costs of in-house clinics, field placement
programs, and course simulations); Nancy M. Maurer & Liz Ryan Cole, Design, Teach and Manage:

Ensuring Educational Integrity in Field Placement Courses, 19 CLINICAL L. REV. 115, 157-58 (2012)
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more than some types of traditional courses (such as large lecture courses), but do not
necessarily cost more than other types of traditional courses (such as small seminars
or directed research courses).43

Resources are available that permit any particular law school to evaluate the
relative costs of different types of courses,44 and schools considering reform efforts
that would expand particular parts of their curricula should consider the cost of doing
so. In evaluating the cost of experiential education, it becomes apparent that
experiential education does not necessarily cost more to provide than more traditional
education. Or, more specifically, not all experiential education costs more than all
traditional education. Few schools would do away with seminars on cost grounds. Yet,
seminars tend to cost more than either externships or course simulations, and can cost
as much as, or even more than, in-house clinics.

Perhaps more importantly, the cost of adding experiential opportunities to the
curriculum depends a great deal on which types of opportunities a school chooses to
add. Ramping up experiential education requires a school to thoughtfully assess the
various opportunities for experiential education. Each of these forms of pedagogy has
its strengths and weaknesses, as well as its own cost structure.45 The best practice is
to consider the appropriate mix of experiential opportunities, taking into account the
costs and benefits of each, as well as the benefits of educating students using a mix of
experiential pedagogies, including both in-house clinics as well as externships.

9. Using Incentives to Address Concerns and Enlist Change

Agents

Fundamentally, faculty support is important at two levels. First, at the big picture
level, faculty may grapple with the question of why the reform is good for the
institution. This inquiry may be driven by self-interest or institutional interest. But at
the big-picture level, it is an abstract question; it does not directly involve the question
of whether a particular faculty member will teach a particular class in a particular
way.

In the current climate for law schools, where applications are falling precipitously
and schools’ budgets are in danger,46 it should not be hard for faculty to understand
the imperative for curricular reform at the big-picture level. Quite simply, schools

(comparing costs of several different types of courses) [hereinafter Maurer & Cole, Design]; see also Martin
J. Katz, Understanding the Costs of Experiential Education, 1 J. EXPER. EDUC. 28 (Winter 2014–2015)
(discussing costs of different types of experiential education) [hereinafter Katz, Understanding].

43 See Maurer & Cole, Design, at 157-58 (comparing cost of experiential offerings with costs of small
traditional courses); Katz, Understanding (same).

44 See id. (includes an interactive spreadsheet that allows users to evaluate the cost of different types of
courses at a particular school).

45 See Chapter 5, section F, Experiential Education, above. See also Katz, Better Law Teaching, at
830-34 (noting strengths and weaknesses of different experiential pedagogies).

46 See Ashby Jones & Jennifer Smith, Amid Falling Enrollment, Law Schools Are Cutting Faculty, WALL

ST. J. ONLINE July 15, 2013, available at http://online.wsj.com/news/articles/
SB10001424127887323664204578607810292433272.
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need to appeal to a shrinking pool of students. A failure to do so will imperil the
school’s budget, and ultimately the school’s faculty and programs. To appeal to
potential students almost certainly requires a focus on how to provide value for those
students that is commensurate with the cost of attendance. In most cases, such value
will be closely linked with the job market — the legal employers who will consider
hiring the school’s graduates.

Two administrative practices can help facilitate support at this big picture level.
First, transparency around budget and finance helps faculty understand the role that
enrollment plays in the school’s operations and the importance of setting and
achieving realistic enrollment targets. Second, involving the faculty in the data
collection process will help them to understand what employers seek in the school’s
graduates, and how that relates to the curricular reform being considered. It may also
help to involve the faculty in, or expose the faculty to, some market research targeted
at potential students.

Second, faculty support is important at the practical level. At this level, faculty
members will grapple with the question whether they want to teach a particular class
in the new curriculum, or to teach that class in a particular way that is prescribed by
the new curriculum. Some faculty members will do so simply because they are told to
do so by the law school’s administration. Others will do so because they understand
that it is the best thing for the students or the school (so long as they know that most
or all faculty members will be contributing in this way). Still others will embrace the
practical aspects of curricular reform because it seems like a fun way to teach.
However, it may make sense for administrators to provide some additional incentives
for faculty members to teach in ways that help implement curricular reform.47

The three most effective incentives that administrators can offer are money, time,
and respect.48 For example, administrators can offer stipends or teaching relief (or
both) to faculty who develop new courses or revamp existing courses to include certain
types of teaching. Those faculty members can also make presentations to the rest of
the faculty to convey the knowledge that they have gained in the process, which also
has the effect of fostering respect among peers. Faculty colloquia with faculty from
other schools who are engaged in similar curriculum reform can also help transmit
knowledge and reduce the amount of time it takes faculty members to develop new
curriculum, as well as fostering respect among peers across institutions. Note that
such information sharing can be done on-line, as well as in person.49

47 An additional benefit of an incentive-based approach is that faculty who engage in this type of teaching
as a result of incentives (rather than mandates) will generally feel more invested in it, giving the enterprise
a more grass-roots feeling than an approach that relies more heavily on mandates, irrespective of whether
those mandates come from administration or from faculty committees.

48 See Katz, Better Law Teaching, at 839.
49 See, e.g., Educating Tomorrow’s Lawyers (http://educatingtomorrowslawyers.du.edu/resources/, ar-

chived at http://perma.cc/3VTS-XCTW); LegalEd (http://legaledweb.com/, archived at http://perma.cc/
83ET-ZZDQ).

460 TRANSFORMING LEGAL EDUCATION AS AN IMPERATIVE CH. 8

style_01 core:url core:url 686
style_01 core:url core:url 686
style_01 core:url core:url 686
style_01 core:url core:url 686
style_01 core:url core:url 686


10. The Need for Teacher Training

Because the success of curricular change will depend on the enthusiasm, interest
and implementation by a school’s faculty, it is important that new teachers be
introduced and trained in the different methods of achieving various pedagogical
goals and be encouraged to embrace those methods as appropriate in their teaching.

Law school administrators should take seriously new teacher training. Few law
professors come to the academy having had formal training in teaching or learning
theory, and yet teacher effectiveness in the classroom, clinic, or one-on-one with
students has never been more important. There is now a rich literature on law
teaching methods, techniques, and effectiveness and, of course, new teachers should
be encouraged to engage with it.50 In addition, other formal and informal approaches
to new teacher training should be used.51

Fortunately, there are now well-established and effective formal programs to train
new law teachers. These include the annual New Law Teacher’s Workshop presented
by the AALS,52 the New Clinicians Workshop presented every other year by CLEA,53

the programs and resources of the Institute for Law School Teaching & Learning,54

the Center for Excellence in Law Teaching,55 and Educating Tomorrow’s Lawyers.56

In addition, several websites and blogs are now available that contribute valuable
resources and information for teachers including the Best Practices for Legal
Education blog,57 the Lextern website dedicated to externship programs and
pedagogy,58 the ALWD resources available for legal writing professors,59 and the new
LegalEd website dedicated to “flipped” and online teaching and learning.60

Informal teacher training, such as mentoring and collaboration, is invaluable.
Schools can present informal workshops among their own faculty to illustrate and
teach effective methods among colleagues. In addition, many universities have regular
university-wide teaching programs available to all university faculty members,61 and
institutionalizing regular mentoring relationships between new teachers and more
experienced ones is always helpful. New teachers should be encouraged and given

50 For a partial list of resources on law teaching, see Institute for Law Teaching and Learning,
http://lawteaching.org/resources/index.php, archived at http://perma.cc/NVW3-M5C4.

51 See, e.g., Wallace J. Mlyniec, Where To Begin? Training New Teachers in the Art of Clinical Pedagogy,
18 CLINICAL L. REV. 505 (2012).

52 http://www.aals.org/aals-events/, archived at https://perma.cc/4SBV-E4C5?type=image.
53 http://www.cleaweb.org/events, archived at http://perma.cc/35H3-6ZY3.
54 http://lawteaching.org/conferences/, archived at http://perma.cc/A5UW-46AD.
55 http://www.albanylaw.edu/celt/Pages/default.aspx, archived at http://perma.cc/HZN6-3839.
56 http://educatingtomorrowslawyers.du.edu, archived at http://perma.cc/8FX3-UUVC.
57 http://bestpracticeslegaled.albanylawblogs.org/, archived at http://perma.cc/3B8J-U8MU.
58 http://lexternweb.law.edu, archived at http://perma.cc/2PZ2-9BFT.
59 http://www.alwd.org, archived at http://perma.cc/XX5S-CKLM.
60 http://legaledweb.com, archived at http://perma.cc/4NC5-A22T.
61 Such as UCITE (University Center for Innovation in Teaching and Education) at Case Western

Reserve University, http://www.case.edu/provost/UCITE/, archived at http://perma.cc/UG29-86VV.
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incentives to take part in many of these programs and resources.

11. Conclusion

Leading curricular change is not easy, but the transformation of legal education
has begun. The preceding ideas can help leaders move the process along to ensure
that their law schools are effective in preparing students to serve their clients, society,
and the legal system.
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